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EXECUTIVE SUMMARY  

 
The Commissioner of the National Consumer Commission (NCC), Mr. Ebrahim Mohamed, established a 

formal Inquiry into the VO/Timeshare Industry during 2017. The Inquiry was run in accordance with formal 

terms of reference which were published on the NCC website. The Commissioner appointed a three-

member Inquiry Panel during May 2017 to undertake the said Inquiry on his behalf.   

 

In addition to extensive research that the Inquiry Panel conducted prior to, during and subsequent to the 

formal Inquiry process, the formal Inquiry was conducted by way of public consultations to which 

interested parties, including consumers, industry participants, consumer protection bodies and regulators 

were invited to make their submissions. A few academics, students and researchers with interest in the 

timeshare industry also attended some sessions. The public consultation sessions were held across the 

country as follows: 
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Figure 2 

 

The written and transcripts of the oral submissions form part of the record of the Inquiry.  

 

The majority of complaints raised during the Inquiry, amongst others, related to: 

  

 the inability to cancel contracts with the Clubs;  

 forfeiture of points;  

 unavailability of accommodation;  

 unacceptable alternative accommodation offered;  

 misrepresentations made during sales presentations;  

 value of the points that industry sells to consumers;  

 the membership fees linked to membership levels; levies charged and the unpredictable annual 

increases to these;  

 inaccessibility of the VO Clubs’ AGMs as well as inadequate handling of complaints by the Clubs. 

 

The types and levels of complaints received during the Inquiry, including that of the Clubs roughly 

approximate to those received by the NCC prior to the Inquiry, which led to the Commissioner (of the 

NCC) instituting the Inquiry. 

 

According to industry sources, the timeshare vacation industry contributes approximately R3.5 billion to 

South Africa’s Gross Domestic Product (GDP). The industry consists of the following stateholders: Clubs, 

developers, resorts, property holding entities (usually trusts), management entities (companies or 

agents), exchange companies, Re-sale agents or companies and travel clubs. 

 

The ‘Club’ is the entity which consumers become members of when they purchase points or rights in 

shared vacation accommodation. The relationship between Clubs and its members is regulated in terms 

of a Constitution and Rules of the specific Club in question, in addition to applicable laws. 
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Within the industry, there are various entities orbiting the Clubs. Each entity has a role to play in ensuring 

consumers obtain access to shared vacation accommodation. All the entities surrounding the Clubs are 

for profit. The Club, which is the only entity from whose members’ income is generated, is the only not-

for-profit entity with its members having no rights to sharing in surpluses.  

 

The “Developer” of a Club is not to be confused with a property developer. Developers play a critical role 

across the shared vacation accommodation ecology. The developer is responsible for marketing, selling, 

finding and bringing points into the Club. The Club then develops points for access to the shared holiday 

accommodation. The developer is also responsible for marketing and selling points to consumers and 

designing contracts in respect of these points. In addition, the developer handles applications for club 

membership and further provides vendor financing to consumers. Developers are (or should be) 

registered credit providers. They could also be the managing agent for the Club and represent the Clubs 

in respect of the Club’s rights within resorts. Beyond representing Clubs’ shareholding in resorts, many 

developers own shares in the resorts. The developer for the Club is generally a company for gain, 

incorporated in terms of the South African company laws. 

  

The Club may appoint a managing agent, usually for a profit company to manage membership matters. 

These are matters relating to, among others; membership services; reservations; payments to the resorts 

for maintenance, special levies; and collection of membership fees, levies and charges. There is also an 

entity where the Club may warehouse the rights to the shared vacation accommodation, generally a 

‘Trust’.  

 

The last cog in this wheel is the “resorts” where Vacation ownership accommodation is found. Consumers 

can access accommodation by redeeming their points or exercising their timeshare rights. The resorts 

can either take the form of sectional title units, share block schemes, or free-standing properties, etc.  

 

There are two main shared vacation accommodation products sold to consumers in this industry. The first 

is the fixed timeshares and the second would be the points. Consumers purchase either one from 

developers associated with the respective Clubs. The consumers can then redeem the points and 

exercise their timeshare rights for accommodation through the respective Clubs’ reservation systems and 

according to Clubs’ or timeshare rules. 

  

Working closely in association with the Clubs are exchange companies, such as the Resorts 

Condominium International (RCI) and the Interval International (II), including re-sale companies such as 

Cape Escape and Travel Clubs. The latter offers discounted travel fares and accommodation to 

holidaymakers. 

 

The exchange companies make it possible for consumers who own points to exchange them for access 

to holiday accommodation whenever and wherever they want; provided that they have the required points 

available, pay the required exchange fee and meet all and/or any other requirements of the exchange 

companies. Re-sale companies form an important part of the timeshare/vacation ownership set-up, in 

that they can rent or sell second-hand points on behalf of consumers. 

 

From submissions made it appears that there has been a major shift in the industry from fixed timeshare 

products, where a consumer could buy accommodation to access a specific interval at a specific resort, 

to points. The rationale put forward for this transition is the perceived flexibility of points, considering that 

the points are not linked to a specific location or time of year but can be redeemed for any vacation 
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accommodation for any interval. The requirements for such redemption is that the member has sufficient 

points and complies with the rules of the Clubs and exchange companies (if a swap is involved).  

 

This having been said, consumers reported that they did not experience the same problems with 

timeshare as they do with the points system. One definitive change worth mentioning is that towards the 

end of the Inquiry, there was a change from the insistence on keeping consumers on contracts in 

perpetuity to changing those contracts to term contracts in certain circumstances.  

 

There is a great level of ambiguity and complexity in the VO/timeshare industry about who the actual 

suppliers of the services are. This is driven mainly by a fundamental misdirection that consumer 

transactions are concluded with Clubs when in fact they are entered into with developers. Resulting from 

this, consumers look for redress from the Clubs rather than from developers when they experience 

problems. Consumers looking to Clubs to resolve their problems is based on the premise that the Club 

exists to look after their interests. What further bedevils this is the complex inter-relational structure of the 

entities within one stable; the differing legal persons adopted by these entities for their operations; as well 

as their product differentiation.  

 

Regulation of the industry has been evolving over the years. The Property Time-sharing Control Act set 

the foundation in 1983, at a time when South Africa was in the grip of international isolation and anti-

apartheid resistance. After the advent of a democratic order and nearly 25 years later, the National Credit 

Act and to an extent the Consumer Protection Act, amongst others have in a convoluted and indirect way, 

put some fundamentals in place to potentially revolutionise and progress consumer protection in this 

industry. Adequate regulation of the industry requires a bold decisive step and calls for a modern industry 

focussed comprehensive piece of legislation that centralises regulation in South Africa and brings 

consumer protection in the timeshare industry on par with the rest of the world. There is also a dire need 

for a new regulator to enforce compliance with existing and future legislation. The Panel has done 

extensive research into practices internationally relating to consumer protection measures in the 

timeshare industry, and has drawn on their experiences to enrich the recommendations in this report. 

  

The analysis of complaints by consumers led to the Panel identifying certain themes to facilitate the 

discussion of the relevant legal provisions, where relevant; the gaps in the law and/or their implementation 

and practices that have led to the development and continuation of serious challanges within the industry. 

This analysis will be used to explore the options to arrive at recommendations.  

 

Recommendations have been developed according to the themes and laws identified during the Inquiry, 

as relevant to the subject matter. The focus was on laws that directly impact the business-to-consumer 

relationships and regulations promulgated in terms of those laws impacting the issues identified. The 

complete list of recommendations follows immediately after this executive summary.  

 

The Panel was pleased that industry came to the party during the Inquiry and the need never arose for 

them to utilise subpoenas and similar instruments that the CPA makes provision for. Some of the 

progressive input and recommendations from industry have been incorporated into various portions of 

this report, including recommendations. Attempts to diagnose problems plaguing the industry, including 

unravelling the architecture and relationships have hitherto been misdirected as a result of a number of 

factors. Amongst these is the fact that the Clubs have been in the forefront, as the entity transacting with 

consumers, whereas on closer examination it is clearly not the case. From examining, amongst others, 

documents submitted and submissions made, the Panel concluded that it is in fact the developer that 

fulfills the roles of marketer, advertiser, seller and credit provider, amongst others for the acquisition of 
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points and timeshare. It is therefore submitted that regulatory attention and scrutiny should be turned to 

them.  

 

Upon conclusion of the Inquiry process and having evaluated the balance of evidence and information 

before it, the Timeshare Inquiry Panel, made the recommendations below. They are categorised as short-

term recommendations, and those which by their nature and intensity, are medium to long-term.  

 

THE RECOMMENDATIONS: MEDIUM TO LONGTERM 

 

A. MANAGEMENT OF THE CLUBS 

 

1. Recommendation regarding the Management of Clubs. 

 

1.1. The Clubs should take responsibility to ensure that their members are able to attend meetings, 

including AGMs; 

 

1.2. Given that the Clubs have a national footprint, members in all nine provinces should have equal 

representation in the management of the Club. There can therefore be provincial structures 

representing members as this will promote member activism and alleviate possible abuse or 

excessive use of the proxy system; 

 

1.3. Until complaints relating to alienation of consumers from running the affairs of the Clubs are 

stabilised or quelled, a rotation system on provincial lines, in terms of hosting of AGMs, should be 

introduced to engender fairness to members in terms of logistics; and 

 

1.4. In all dealings between the Clubs and members, provision should be made for customer 

satisfaction surveys as a way of continuously measuring satisfaction with the products/services 

they offer. The contents of the surveys should be fed to the proposed industry regulator. 

 

2.     Recommendations w.r.t. annual increases of levies, fees and charges 

 

2.1. Once the Minister designates a specific entity/regulator to enforce the PTSCA in terms of the 

proposed regulations, all complaints constituting transgressions in terms of the PTSCA, must be 

referred to such an entity or regulator, for action to be taken;  

 

2.2. Once created or designated, such an entity/regulator should  in consultation with other relevant 

regulators, investigate the Clubs practices in respect of the following: 

 

2.2.1. Their quorum requirements; and 

 

2.2.2.  The use of proxies at general meetings, including Special general meetings and Annual 

general meetings, to ensure that members rights and interests are protected and 

safeguarded in relation to the determination of all and any forms of financial contributions 

to be made by the members.  
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3. Recommendation regarding Change of Rules of Clubs 

 

The Panel recommends that the NCC consult with the relevant regulator/s to ensure that the 

members of the Clubs have access to and are placed in a position to influence decisions affecting 

their rights, responsibilities and the financial obligations imposed on them.  

 

4. Recommendation with regard to complaints handling 

 

The Panel recommends that the NCC consults with the relevant industry regulator in order for the 

relevant Code to be updated: and to include a provision, if it does not have it yet; to oblige providers 

of goods and services to set up appropriate internal complaints mechanisms or be penalised in 

the event where consumers are not able to access complaints mechanisms within the supplier at 

a set timeframe. 

 

B. COMPETITION ISSUES 

 

5.  Recommendations regarding industry definition and make up 

 

The NCC should consult with the Competition Commission of South Africa (CCSA) to assess and 

determine the industry definition, its make-up and competitiveness within the industry. 

 

6. Recommendation w.r.t competition and consumer protection matters 

 

6.1. The NCC should approach the CCSA, the companies and Intellectual Property Commission 

(CIPC) to investigate the VO/timeshare industry for possible horizontal and vertical restrictive 

practices (focus areas of possible collusion amongst industry members, in terms and conditions 

of supply and product offerings, pricing, marketing, terms and conditions of cancellations, etc.). 

Attention should also be given to possible conflict of interest (COI) emanating from overlapping 

club directorships and gate-keeping;   

 

6.2. That a working group or committee comprising of the CCSA and the NCC, be established to 

oversee matters negatively impacting consumer rights and protection affecting the industry and 

device a plan/programme on how those matters will be addressed. 

 

C. MARKETING  

 

7. Recommendations w.r.t invitation of potential members to presentations 

 

7.1. The practice of luring consumers through purported freebies e.g. holiday vouchers, motor vehicles, 

free flights and similar items should be discontinued.  

 

7.2. A fair and automatic question raised with us as the Inquiry Panel which we cannot evade is what 

should become of the contracts which are either a progeny of, or, were concluded as a sequel to 

unfair marketing practices. In this regard, we recommend that consumers who allege this 

wrongdoing, be released from their contracts. The NCC should belabour the intricacies or 

modalities of that and facilitate release of this group of consumers; 
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7.3. The technique of hoodwinking consumers using scratch cards as a representation of whether or 

not they have won holidays or prizes should also be proscribed/outlawed; 

 

7.4. All presentations made to consumers in the course of marketing should be recorded (visual/audio) 

and copies be kept and archived, in accordance with the Archives Act. In the event of a dispute, 

the club should be obliged to produce the record;  

 

7.5. The practice of requiring consumers to bring along credit cards to venues for marketing 

presentations should be outlawed and discontinued. A number of consumers’ credit cards were 

swiped and transactions processed against them under false pretexts. 

 

8. Recommendation w.r.t. high pressure selling 

 

8.1. The practice of inducing consumers into signing contracts under pressure, using the threat that 

“offers are valid for only today” or “bonus points are only available today” when in actual fact this 

is never the case, should be discontinued and outlawed/prohibited; 

 

8.2. The NCC and the  CGSO, in consultation with the industry should develop and produce a detailed 

statement of practice outlining the types of behaviour which should be regarded as pressure selling 

in timeshare; 

 

8.3. That the detailed conduct in such a Statement of Practice should be incorporated into the proposed 

PTSCA regulations as an interim solution and be outlawed. When the proposed industry focused 

legislation is ultimately passed, the contents of the Statement of Practice should likewise be 

incorporated therein; 

 

8.4. The proposed regulations should contain a prescript to all Clubs, making it compulsory that the 

entities within the Clubs’ domains should provide training courses to all timeshare marketing and 

sales personnel to ensure adherence to the law, the Code of Ethics that are to be developed and 

avoid the use of pressure selling. In order to disincentivise the industry as a whole from either 

using unethical selling methods or benefiting from them, the regulations should further provide for 

a stiff penalty for crossing the ethical line; 

 

9. Recommendations w.r.t. sales consultants/agents/external marketing companies 

 

9.1. The industry, as an interim measure, should develop a Code of Conduct for the VO / TI regulating 

the conduct of Sales Consultants/Agents and the Clubs they represent; 

 

9.2. Such a code should be submitted to the NCC and ultimately, the Minister for accreditation; 

 

9.3. All industry entities should arrange training courses and avail this to agents in order to promote 

adherence to law by the marketing and sales personnel;  

 

9.4. All Clubs and entities within the Clubs’ domain should ensure that they provide training courses to 

all timeshare marketing and sales personnel to ensure adherence to the law, the Code of Ethics 

and to avoid pressure selling; 

 

9.5. Projection or representation of holidays/incentives as investments should cease immediately.   
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10. Recommendations w.r.t. agents  

 

It is recommended that: 

 

10.1. The NCC should investigate and take action where the CPA had been contravened and refer 

matters relating to non-disclosure regulated under other laws to the relevant regulators for 

investigation; 

 

10.2. NCC recommends the Minister to prescribe, in terms of section 27(3)(a) of the CPA,  the 

information including the manner and form of delivery of any such information, that an 

intermediary, or different categories of intermediary must provide in terms of the section; 

 

10.3. That as part of the code regulating the industry, a Code of Ethics be developed and prescribed for 

all agents to adhere to; 

 

10.4. That as part of the code regulating the industry, agents undergo compulsory training and obtain 

accreditation authorising them to sell points and timeshare to consumers. 

 

11. Recommendation w.r.t. sales to vulnerable groups  

 

11.1. It is recommended that where sales have been made to various groups of vulnerable consumers 

and where the said consumers have allegedly been prejudiced, they should be released from their 

ensuing contracts. The NCC should facilitate such release. 

 

D. CREDIT RELATED COMPLAINTS/MATTERS 

 

12. Recommendation w.r.t extension of credit/reckless credit to consumers 

 

It is recommended that:  

 

12.1. the NCC refer these complaints regarding alleged reckless credit to the National Credit Regulator 

to investigate; 

 

12.2. NCC refers complaints relating to refusal to cancel credit agreements to the NCR to investigate; 

 

12.3. The NCC does not entertain the cancellation proposal by the industry for credit agreements as it 

infringes the credit receivers’ statutory rights contained in the National Credit Act. 

 

13. Recommendations w.r.t. non-disclosures  

 

It is recommended that:  

 

13.1. Where there is alleged non-disclosure relating to a credit agreement, the NCC should refer such 

complaints to the NCR to investigate. 
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E. CONTRACTING 

 

14. Recommendations w.r.t. contract management 

 

It is recommended that: 

 

14.1. All timeshare contracts be deemed as Fixed Term Contracts, subject to renewal by agreement 

between the club/developer and the member. The limit should attach the Purchase of Points and 

Membership Application Agreements;  

 

14.2. The rights accorded to consumers in terms of Section 14 of the CPA should apply automatically, 

in the event of a consumer cancelling; 

 

14.3. It is recommended that by way of a regulation to be promulgated in terms of Section 12 of the 

PTSC Act, a coordinated, streamlined and simplified disclosure regime be provided for therein, in 

terms of information clubs/developers must disclose to potential members; 

 

14.4. It is recommended that no valid contracts be concluded within a period of time to be specified on 

the proposed regulations, from when disclosures are made, in order to allow consumers to 

consider, digest and assimilate the said disclosures; 

 

14.5. It be made obligatory that all consumers are provided with the concluded contract (signed by both 

parties) on the day of the sale; 

 

14.6. The cooling-off period commences only once the last party has appended his/her signature to the 

contract and the contract has been delivered to the consumer and most importantly, once a 

consumer has received notification that their membership has been activated and membership 

number allocated; 

 

14.7. Given the general complexity of the contract and due to the added complexity resulting from the 

incorporation by reference of the Clubs’ Constitution and Rules, and the multitude of prescribed 

disclosures, careful consideration should be given to the cooling-off period being extended for the 

consumer contracts.   

 

15. Recommendations w.r.t cancellation of contracts 

 

It is recommended that: 

 

15.1. The NCC should not entertain the cancellation proposal for both membership and credit agreements 

made by the industry, as they might constitute collusive behavior for competitors to agree on 

contractual arrangements with their customers, such arrangements are a possible contravention 

of the Competition Act. 
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F. LEGISLATIVE REFORM 

 

16. Recommendation w.r.t. PTSCA: 

 

In order to address the issues raised in consumer complaints submitted to the NCC and also 

articulated during the public hearings, it is recommended that:- 

 

16.1. The Minister of Trade and Industry (the Minister) considers delegating administration of the PTSCA 

to a regulatory authority which might include the NCC to administer and implement the PTSCA 

once the proposed amendments are effected, in order to give effect to its provisions to advance 

consumer protection; 

 

16.2.  The Minister promulgates regulations in terms of Section 12 of the PTSCA prescribing the 

information which should be disclosed in writing by a seller to a purchaser prior to the signature of 

any contract by a purchaser; 

 

16.3.  To overcome a game of “hide and seek” and the attempt to prevent consumers who are seeking 

to give a notice of cancellation within the cooling-off period, a provision ought to be prescribed by 

the Minister, in terms of section 12 of the PTSCA, for the Club to disclose an email address where 

notice of cancellation is deemed to be received once proof of remittance is provided; 

 

16.4.  The Minister promulgates regulations in terms of section 14(4) of the CPA, to specify the Purchase 

of Points and Membership Application Agreements entered into between consumers and Clubs 

as fixed term agreements.  

 

17. Recommendations w.r.t. new piece of legislation 

 

It is recommended that: 

 

17.1. A modern, industry focused, comprehensive piece of legislation that centralises regulation of the 

timeshare industry in South Africa be passed, in order to bring consumer protection in the 

timeshare/vacation ownership industry in our country on par with the rest of the world. 

 

18. Recommendation w.r.t. creation of a new regulator 

 

It is recommended that: 

 

18.1. A new regulator be created and tasked with enforcing compliance with existing and future 

legislation. The Panel has done extensive research into international practices relating to 

consumer protection measures in the timeshare industry and there is immense benefit to be 

obtained from benchmarking in jurisdictions that are trailblazers and purveyors in this regard. 
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G:   POINTS IN THE VACATION OWNERSHIP/TIMESHARE INDUSTRY  

 

19.   Recommendations w.r.t. valuation of points 

 

As the Timeshare Inquiry Panel we recommend that: 

 

19.1. At the point of sale, the seller should provide a clear and concise statement as part of its standard 

disclosures of the points’ value and the calculation behind it; 

 

19.2. The disclosure should reflect/entail precisely the number of points required for an interval at the 

resorts consumers may access shared holiday accommodation at; 

 

19.3.  The Clubs provide consumers with an annual valuation certificate for their points relative to the 

type of accommodation and the time of the year they can access that accommodation with their 

points. 

 

20.  Recommendation w.r.t. expiry and forfeiture of points  

 

It is recommended that:  

 

20.1. Consumers be notified of the imminent lapse of their points and be refunded the money they paid 

towards the maintenance of the holiday accommodation the points are associated with;  

 

20.2. In instances where a consumer could not secure holiday accommodation during any year, the 

consumer should pay a reduced levy/management fee;  

 

20.3. In instances where a consumer is faced with the potential forfeiture of points due to non-availability 

of accommodation, those points should be carried forward until the consumer is able to secure 

holiday accommodation as per their contractual rights. 

 

21.  Recommendations w.r.t. cashing in and re-sale of points 

 

It is recommended that: 

 

21.1.  A platform be created for cashing in, exchange and re-sale of points. Existing entities currently 

performing this critical role such as the Cape Escape, are tainted by their lack of independence 

from industry and the absence of known guidelines and methodology for valuation of points, to 

which consumers are privy; 

 

21.2. This can be done in two phases, namely, immediately in terms of the regulations proposed to be 

passed in terms of Section 12 of the PTSCA and in the longer term, such a platform can be detailed 

in the proposed industry focused or specific legislation.    

 

22.  Recommendation w.r.t. liability of heirs for timeshare points 

 

It is recommended that: 
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22.1. Where the heirs of a person who owns a timeshare or points are willing to accept the inheritance, 

the Club should be required to disclose the full terms and conditions of the inheritance. In addition, 

it should provide a detailed explanation of the obligations that flow from the inheritance, such as 

the following: 

 

22.1.1.  Management fees and/or levies payable; 

22.1.2.  The fact that there is no guarantee of availability of preferred accommodation upon 

bookings; and 

22.1.3.  These terms and conditions should be written in bold font.   

 

H.   QUALITY OF SERVICE/AVAILABILITY OF ACCOMODATION 

 

23.   Recommendations w.r.t. availability of accommodation  

 

It is recommended that: 

 

23.1. The proposed industry regulator conducts periodic audits into vacational accommodation stock 

available in the South African markets. As well as audit the vacational accommodation that gets 

converted into points for sale to Club members or consumers and ensure that the Clubs always 

have the available holiday accommodation to service the points they sell or resell; 

 

23.2.  Although the scope of the proposed audits will certainly evolve, the current challenges around 

stock availability for sales vis-a-vis accommodation, requires that the proposed audits should: 

 

23.2.1.  Take into account all points, sold or available for sale, relative to the movement 

(purchase and sale/acquisition and relinquishing of rights of access, by the Club, to 

shared holiday accommodation) in the holiday accommodation inventory; 

 

23.2.2. Seek to ensure that all members are treated fairly in a non-discriminatory fashion and to 

ensure that Club rules do not operate to infringe consumers’ rights to access vacational 

accommodation their points and/timeshare entitle them to; 

 

23.2.3. Provide assurance and independent oversight in respect of the Clubs membership, 

reservation and inventory management systems; 

 

23.2.4. Within existing protocols or mechanisms, the NCC should engage with affected Clubs in 

order to address specific complaints from consumers and obtain redress. 

 

24.  Recommendations w.r.t. quality of accommodation 

 

It is recommended that: 

 

24.1. As with all commercialised accommodation, the property subject to timeshare should be 

periodically evaluated and graded in order to ensure value for money. The Grading Council is best 

placed to perform this function and the NCC should engage with them in this regard; 

 

24.2. Where a consumer cannot be accommodated in the facility of choice, the alternative or replacement 

should be of the same or commensurate standard as the originally booked facility. 
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24.3. Where specific complaints have already been lodged with the NCC, the latter should engage with 

the Department of Tourism or the Grading Council and the specific establishments against which 

complaints have been lodged, in order to identify and address systemic issues and obtain redress 

for the consumers.   

 

I. MISCELLANEOUS MATTERS 

 

25. Recommendation w.r.t. confidential information  

 

It is recommended that:  

 

25.1.  The NCC engages with the relevant Ombud regarding possible violation of the POPI Act; 

 

26.  Recommendation w.r.t. debt collections and litigation  

 

It is recommended that:  

 

26.1. Clauses in agreements entered into between consumers and Clubs; consumers and developers, 

where consumers agree to consent to the jurisdiction of courts away from the consumer’s place of 

residence and employment be outlawed; 

 

26.2. The NCC engages the various Clubs with regards to complaints as above described and seek 

immediate cessation of this conduct as it ostensibly flies in the face of Section 40 of the CPA and 

other applicable rules or prescripts of the jurisdiction; 

 

27.  Recommendation regarding abuse of bank accounts and debit orders 

 

The NCC should refer matters of this nature to the OBSSA.  

 

THE RECOMMENDATIONS: SHORT-TERM 

 

A. ENGAGEMENT WITH INDUSTRY ON EXISTING COMPLAINTS 

 

28.  Recommendation w.r.t. existing consumer complaints 

 

28.1.  The NCC prioritises and urgently engages with the industry on a club-to-club basis regarding the 

commitments and concessions that they (clubs) made, vis-à-vis complaints lodged against them 

at the hearings that the Inquiry Panel held with them during November 2017 (over two days) and, 

February 2018 (over two days). This will hopefully ensure speedy recourse for consumers who 

currently have complaints lodged with the NCC; 

 

28.2.  Complaints that ideally require urgent intervention/engagement are those where consumers seek 

cancellation of their contracts, especially when the following occurred: 

 

28.2.1 Questionable marketing/contracting practices used to hoodwink consumers into signing 

timeshare contracts, including: 
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i. Misrepresentation to consumers prior to conclusion of the contracts; 

ii. Non-disclosure; 

iii. Manipulation of the running of the cooling-off period; 

iv. Failure to conduct affordability assessments. In the latter, the NCC should 

collaborate with the NCR. 

v.  Contracts which have been running for more than the three years that industry 

themselves suggested as maximum tenure of Timeshare Agreements; 

vi. Sales that were made to vulnerable groups of consumers with a view to 

immediately and unconditionally releasing them from the said contracts.  

 

29.  Recommendation w.r.t. consultation with various other regulatory entities 

 

Besides engaging with industry as proposed above, the NCC should consult with the following 

other regulators depending on the nature of the matters reported against each club, with a view to 

jointly coming up with ultimate solutions to consumer complaints in the VO/timeshare industry:  

 

i. Law Society of South Africa (LSSA), regarding alleged misconduct by lawyers/attorneys;  

ii. Estate Agency Affairs Board; 

iii. Information Regulator, regarding matters of confidential information of consumers;  

iv. Debt Collectors Council, regarding dubious debt collecting methods and actions; 

v. South African Revenue Services regarding the issuance of valuation certificates in respect of  

points;  

vi. Companies and Intellectual Property Commission, regarding the legal form of companies, 

reporting and compliance requirements in respect of the issues that were raised by consumers, 

where relevant;  

vii. Banking Council of SA and Banking Ombudsman, regarding alleged abuse of debit orders and 

credit cards;  

viii. Provincial Regulators and relevant Ombuds Schemes with regard to complaints resolution in 

general;   

ix. SAICA and IRBA regarding responsibilities of Chartered Accountants vis-a-vis reporting, 

disclosure and compliance requirements of the entities they are appointed to as assurance 

providers; and  

x. The Competition Commission in respect of possible anti-competitive behaviour in that relevant 

market.  

 

 Recommendations w.r.t. proposed self-regulation mooted by VOASA 

 

It is recommended that: 

 

 An independent arbitrator or Ombudsman be set up for the industry with no ties or links at all to it, 

to resolve problems faced by consumers. The general view of consumers is that the VOASA driven 

self-regulation entity is biased and ineffective. This issue has been dealt with more elaborately 

later in the report. 
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 Recommendations w.r.t. the effective enforcement of the proposed regulations and 

protection of timeshare industry consumers 

 

It is recommended that:  

 

31.1. Closer interaction between the NCC and the Provincial Consumer Affairs Offices in terms of section 

83 of the CPA; 

31.2. Consumer education campaigns to ensure consumer awareness;  

31.3. That the NCC should consider encouraging professional and trade associations to develop 

consumer protection codes to enforce quality standards designed to safeguard the interests of 

consumers; 

31.4. That the proposed regulations and ultimately, industry specific legislation should address 

impediments to consumers’ access to the courts and enable them to approach the courts directly 

in respect of complaints of prohibited conduct;  

31.5. Development of clear processes of complaints handling and handover between the NCC and the 

Ombuds established in terms of section 82 of the CPA. 

 

 Recommendation w.r.t. unresolved complaints 

 

It is recommended that:  

 

a. The NCC engages with consumers and update them as to what extent their complaints have in 

fact been resolved; 

 

b.  The NCC take the actions on board, recommended earlier in this report in connection with the 

specific issues raised where the complaints have not been resolved.
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1. INTRODUCTION 
 

 

 

 

 

 

 

 

 

 

 

 

This document serves as the Final Report emanating from the Inquiry into the VO/Timeshare Industry.  

 

The VO/Timeshare Inquiry was established in terms of section 88(3) of the Consumer Protection Act, Act 

68 of 2008 (the CPA). 

 

Framing the Inquiry within the bounds of the Consumer Protection Act  

 

Section 88(3) of the CPA provides that “The Commissioner may appoint or contract with any suitably 

qualified person as an investigator to conduct research, audits, inquiries or other investigations on behalf 

of the Commission.”  

 

The preamble of the CPA sets out that:–   

“... The people of South Africa recognise—...; that it is necessary to develop and employ 

innovative means to —  

(a)  Fulfil the rights of historically disadvantaged persons and to promote their full 

participation as consumers;  

(b)  Protect the interests of all consumers, ensure accessible, transparent and efficient 

redress for consumers who are subjected to abuse or exploitation in the marketplace; 

and  

(c) To give effect to internationally recognised customer rights; ...” 

 

Section 3 of the CPA encapsulates its purpose. It provides that –   

“… The purposes of this Act are to promote and advance the social and economic welfare of 

consumers in South Africa by –   
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(a) establishing a legal framework for the achievement and maintenance of a 

consumer market that is fair, accessible, efficient, sustainable and responsible 

for the benefit of consumers generally;  

(b) reducing and ameliorating any disadvantages experienced in accessing any 

supply of goods or services by consumers —  

(i) who are low-income persons or persons comprising low-income 

communities;  

(ii) who live in remote, isolated or low-density population areas or 

communities;  

(iii) who are minors, seniors or other similarly vulnerable consumers; or 

(iv) whose ability to read and comprehend any advertisement, 

agreement, mark, instruction, label, warning, notice or other visual 

representation is limited by reason of low literacy, vision impairment 

or limited fluency in the language in which the representation is 

produced, published or presented;  

(c) promoting fair business practices;  

(d) protecting consumers from -  

(i) unconscionable, unfair, unreasonable, unjust or otherwise improper 

trade practices; and  

(ii)  deceptive, misleading, unfair or fraudulent conduct; 

(e) improving consumer awareness, information and encouraging responsible 

and informed consumer choice and behaviour;  

(f) promoting consumer confidence, empowerment, and the development of a  

culture of consumer responsibility, through individual and group education, 

vigilance, advocacy and activism;  

(g) providing for a consistent, accessible and efficient system of consensual 

resolution of disputes arising from consumer transactions; and  

(h) providing for an accessible, consistent, harmonised, effective and efficient 

system of redress for consumers.”  

 

The National Consumer Commission is charged with the administration and the implementation of the 

CPA. Section 99 of the CPA provides for the enforcement functions of the Commission as follows:  

“The Commission is responsible to enforce this Act by -  

(a) promoting informal resolution of any dispute arising in terms of this Act  between a 

consumer and a supplier, but is not responsible to intervene in or  directly adjudicate 

any such dispute;  

(b) receiving complaints concerning alleged prohibited conduct or offences, and  dealing 

with those complaints in accordance with Part B of Chapter 3;  

(c) monitoring—  

i. the consumer market to ensure that prohibited conduct and offences are 

prevented, or detected and prosecuted; and 

ii. the effectiveness of accredited consumer groups, industry codes and 

alternative dispute resolution schemes, service delivery to consumers by 

organs of state, and any regulatory authority exercising jurisdiction over 

consumer matters within a particular industry or sector;  

(d) investigating and evaluating alleged prohibited conduct and offences;  

(e) issuing and enforcing compliance notices;  
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(f) negotiating and concluding undertakings and consent orders contemplated in  section 

74;  

(g) referring to the Competition Commission any concerns regarding market  share, anti-

competitive behaviour or conduct that may be prohibited in terms of the Competition 

Act, 1998 (Act No. 89 of 1998);  

(h) referring matters to the Tribunal, and appearing before the Tribunal, as  permitted or 

required by this Act; and  

(i) referring alleged offences in terms of this Act to the National Prosecuting Authority.” 

 

The Report 

 

This report has been developed from oral and written submissions made, including the interpretation, 

synthesis and conclusions drawn from those submissions based on law and legal writings.  

 

The report reflects, amongst others, the framework set for the Inquiry and the expected outcomes; 

information gathered during the hearings, including responses to questionnaires and written submissions; 

a critical analysis of and conclusions drawn from the information gathered and submissions received; and 

the application of research conducted by the Inquiry Panel to the matters that surfaced during the Inquiry 

to inform the recommendations for consideration by the Commissioner, in order to promote consumer 

protection in the VO/timeshare sector (V/O).  

 

Limitations 

 

This report is subject to and should be viewed in the light of the limitations set out immediately below. 

 

The duration of the Inquiry did not lend itself for hearings to be held in each and every town across the 

country. At least one hearing was convened per province and as a result, not all consumers could be 

reached. Furthermore, the hearings were held during the week and during business hours, making it 

difficult for some people to attend. This was mitigated through - 

 the hearings continuing after hours for as long as participants were in attendance; and 

 the Panel considering complaints made to the Commission prior to and during the hearings.  

Industry participants in the interim, made agreements to address all known complaints and 

provide a report on their resolution to the Commission whilst awaiting the recommendations from 

the Inquiry. 

 

The hearings were focused on gathering information to get to the root causes of the complaints by 

consumers and the experiences they reported. The Inquiry was not a determination of culpability, which 

would have necessitated a prior truth finding exercise.  

 

Insights into the legislation applicable to the industry had been distilled mainly from industry submissions 

and research conducted by the Panel. There was a low response rate to questionnaires distributed to 

regulators seeking insight into their roles regarding the regulation of various aspects of the VO/timeshare 

industry. Only two questionnaires were returned out of eight distributed. 
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2. BACKGROUND 
 

 

 

 

 

 

 

 

 

 

This Inquiry was initiated by the National Consumer Commission in order to understand the root causes 

of the high number of complaints lodged with the NCC over a period of time. The NCC previously explored 

various potential options to provide appropriate redress to consumers and ultimately,  resolved to institute 

an Inquiry that would assist it in coming up with recommendations to deal with the challenges identified.  

 

The nature of issues highlighted in the complaints, ultimately informed the Terms of Reference of the 

Inquiry. These issues reflected in the diagram below, were achieved through analysing approximately 1 

230 complaints, out of the roughly 4 000 complaints received by the Commission prior to the inception of 

the VO/timeshare Inquiry.  
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Consumers levelled the above complaints against various suppliers and service providers in the 

VO/Timeshare Industry. They include the following types of entities: Clubs; Management companies; 

Agents; Brokers; Owners; Sales Consultants; Developers; Associates; Re-sale companies; and 

Exchange companies. The Clubs mentioned in these complaints are set out in the table below, arrived at 

by analysing approximately 1 230 of the approximately 4 000 complaints received by the Commission 

prior to the inception of the VO/timeshare Inquiry.  
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Noting the allegations levelled against the industry as well as what ostensibly appears to be existing gaps 

and/or non-alignment of legislation applicable to the Vacation Ownership or Timeshare Industry, the 

Inquiry therefore, sought to assess the complaints, concerns and allegations made and make appropriate 

findings and recommendations.  
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3. MEMBERS OF THE INQUIRY PANEL 
 

 

 

 

 

 

 

 

 

 

 

 

The Panel was composed of "three members, to ensure that there would be no deadlocks, in case of a 

difference of opinion, as follows:  

 One member who is an expert in consumer protection law, credit law and/or property law to act 

as a Chairperson or Convenor;  and  

 Two additional members who are likewise experts in the fields of Consumer Protection Law 

and/or Property Law.  

 

These members are, Ms. Diane Terblanche, Chairperson, and Ms. Zandile Mpungose and Mr. Aubrey 

Ngcobo being the two additional members. Each of the members is a practicing attorney, practising for 

their own account. 

The steering committee and the project team were comprised of officials of the NCC, led by the Deputy 

Commissioner, Ms Thezi Mabuza.  
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4. SCOPE OF THE INQUIRY  
 

 

 

 

 

 

 

 

 

 

 

The three-member Panel was collectively tasked to conduct the Inquiry in order to:  

    

 

4.1 The scope of this Inquiry appears in the Terms of Reference that the Commissioner issued,  right at 

the inception of the process establish the nature, characteristics and types of vacational, timeshare 

and similar products including associated services promoted and made available to consumers; 

 

4.2 Establish the basis upon which VO/timeshare and other similar products and associated services are 

promoted and made available to consumers;  

 
4.3 Establish the manner and channels of the promotion, rental, sale, swaps and all manner of making 

vacational, timeshare and other similar products and associated services available to consumers; 

 
4.4 Review the agreements ordinarily entered into between consumers and the suppliers of vacational, 

timeshare and other similar products and associated services to assess their respective rights and 

obligations and the legality and/or fairness of those respectively; 

 
4.5 Assess the rights, as contemplated by South African law, attaching to vacational, timeshare or similar 

products and associated services;  

 
4.6 Assess the specific issues and complaints from consumers as a result of the promotion, rental, sale, 

swaps and all manner of making vacational, timeshare and other similar products and associated 

services available to consumers and recommendations on how to address those; 

 
4.7 Review the laws, regulations and codes applicable to the promotion, rental, sale, swaps and all 

manner of making vacational, timeshare and other similar products and associated services in South 

Africa; and 
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4.8 Assess and identify possible legislative gaps, inadequacy or misalignment that compromise 

regulation of the industry and make recommendations accordingly, including whether the current 

regulatory arrangements are effective in protecting consumers of timeshare products; advantages 

and disadvantages of possible models for reform of the regulatory arrangements applying to the 

timeshare industry and self-regulation of the industry on a national basis. 
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5. METHODOLOGY 
 

 

 

 

 

 

 

 

 

 

The processes engaged in the Inquiry were structured in order to surface the systemic problems and 

persistent complaints from consumers who purchased access to vacational accommodation from industry 

participants. 

 

The Inquiry was conducted in a transparent manner and the hearings were open to the public.  

 

The processes adopted in collecting information in respect of and relevant to the operation of the 

VO/timeshare industry in South Africa, in order to arrive at the Panel’s findings and recommendations, 

included amongst others:   

 The assessment of some of the complaints received by the NCC from consumers prior to 

the commencement of the Inquiry; 

 Oral and written submissions from members of the public during the Inquiry;  

 Developing and administering survey questionnaires to industry participants and regulators 

relating to specific aspects of the VO/timeshare industry;   

 Engagements with industry participants and regulators;  

 Desktop research of national and international inquiries, practices and  regulation in respect 

of VOI/timeshare industry and consumer protection issues related thereto;  and  

 Analysis of all the above, making findings in respect of the issues that came to the fore and 

making recommendations on the way forward.  

 

This Inquiry was conducted through public sessions to which interested parties, including consumers, 

industry participants and regulators were invited to make submissions. These hearings were conducted 

across the Republic of South Africa in all provinces.  

 

The public was invited to participate and share in their experiences in an open and enabling environment.  

Industry members were also invited to attend the sessions and provide comment and feedback on 

consumers’ submissions pertaining to their respective organisations.  
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At the commencement of each hearing session, the Panel set out in brief the rationale for the 

establishment of the Inquiry, namely, to find a solution to the problems encountered by a relatively high 

number of consumers over a long period of time in their dealings with the VO/timeshare industry. 

 

The Panel outlined the ground rules for the conduct of the hearings, including the following: 

 

 All participants and attendees were requested to afford presenters the opportunity to address 

the Panel without interruption.  

 All participants to show respect, be courteous and avoid profanity or insulting language.  

 Presenters were cautioned that they would be asked questions of clarification as and when 

required.  

 

The hearings were run as interactive information gathering and sharing sessions. The Panel asked 

questions of clarification and engaged with the presenters to guide the discussion and gather input. During 

the hearings participants were requested to self-introspect suggest sustainable solutions to the persistent 

problems encountered by consumers in the industry.  

 

Attendees and participants (specifically consumers), were informed at each session that when they 

present their experiences they are not witnesses in a court of law; that the outcome of the Inquiry won’t 

result in awards of damages or redress; that the Inquiry won’t stay legal action already under way; and 

that the NCC would still continue dealing with the complaints that had been lodged with it. 

 

Attendance registers were prepared for each session and each presenter was requested to complete an 

attendance form with their information, submit documents to further clarify their complaints and make 

written submissions if they could or oral submissions if they so preferred. The Panel, with the assistance 

of the NCC staff, also administered two sets of questionnaires. One to industry members and another to 

regulators. 

  

Individual responses to all questions posed in the questionnaire were kept completely confidential. Only 

the Commission’s administrative staff, who conveyed the completed survey to the Panel, and the Panel 

members themselves, had access to individual survey responses.  

 

The Panel aggregated the survey responses and information provided by the respondents in respect of 

the various aspects covered in the questionnaire. This aggregated information was  then used to reflect 

on the current situation across the industry in respect of the following themes:   Establishment; Legislative 

and Regulatory Framework;  Product offering ; Price, Fees, Levies, Charges and Financing; 

Resorts; Marketing and Sales; Agents;   Contracting ; Cooling-off  (provisions); Cancellations and 

Terminations of Contracts ; Reservations and Bookings;  Complaints (and complaints handling);  and 

Confidential Information  and Liability of members/Clubs.   

 

The aspects inquired through the regulators’ survey questionnaire were focused on what their regulatory 

focus is and whether they play any role in respect of regulating any aspect of the VO/timeshare industry.  
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6. THE PUBLIC CONSULTATIONS 

 

 

 

 

 

 

 

 

 

 

 

 
The ‘Consumer’ Hearings  

 

The following held consumer-focused sessions were conducted (focusing on consumers’ submissions): 

the first session was held in Pretoria on  3rd  and 4th  July 2017; Cape Town on the 11th , 12th and 13th of 

July 2017; Durban on the 24th  and 25th of July 2017; Port Elizabeth of the 28th  and 29th of August 2017; 

Kimberley on 11th and 12th of September 2017; Bloemfontein on 14th and  15th of September  2017; 

Mafikeng on the 14th  to the 15th of August 2017; Polokwane on the 21st  to the 22nd  of August 2017; 

Mpumalanga on the 21st and  22nd of September 2017 and a second session in Pretoria was held on the 

9th  and 10th of October 2017.  

 

Most complaints throughout the hearings, related to the refusal by Clubs to cancel the contracts entered 

into with consumers. Consumers cited various reasons for wanting to cancel contracts, including the fact 

that they felt misled; as well as the unavailability of accommodation and the undesirability of the 

alternatives proposed; the unaffordability of the levies and charges due to the annual increases and the 

change in their lifestyle and financial position. Many consumers complained bitterly of having being 

‘cheated’ into entering into the contracts through high pressure sales tactics, misrepresentation and lack 

of disclosure by agents. More detail about the consumer complaints and submissions appear later in this 

report.  

 

The ‘Industry’ Hearings  

 

In order to obtain a thorough understanding of the industry, the role players, the way in which it operates 

and various other aspects, the Panel requested the industry representatives to complete an industry 

questionnaire. Questionnaires were completed and responses submitted by the following:- 

 

 



VACATIONAL OWNERSHIP/ TIMESHARE INQUIRY 

33 
 

Clubs:  

1. Flexi Club (“FC”) 

2. Quality Vacation Club Management Association NPC (“QVC”)  

3. The Holiday Club (“HC”) 

4. Lifestyle Vacation Club Management Association NPC (“LVC”) 

5. Funseekers International   (“FI”) 

6. Gooderson Vacation Club 

7. Sun International/Sun Vacation Club Association (“SVC”) 

8. Leisure Portfolio Association Management Association NPC (“LPA”) 

9. Multi Destinations Management Association NPC (“MDC”) 

10. African Club Innovations Management Association NPC (“ACI”) 

 

Resorts: 

11. Club Mykonos  

12. La Montagne 

13. Magalies Park  

14. Ngwenya Lodge 

15. Mount Amanzi Share Block 

 

After completion of the consumer sessions and receipt and analysis of the completed questionnaires by 

the industry participants, two sets of sessions were convened with the latter. First, a two-day session that 

was open to the public was conducted. This was held on the 7th and 8th of November, 2017 in Pretoria at 

the SABS Campus.  

 

The following industry members presented: 

 The Holiday  Club (“HC”) 

 Quality Vacation Club (“QVC”) 

 Flexi Club (“FC”) 

 Sun Vacation Club (“SVC”) 

 Mount Amanzi 

 Ingwenya Lodge 

 VO Association of South Africa (VOASA) – Joint Industry submission 

 

Second, and arising out of the initial open session above, a further two-day session was convened to 

hear the industry participants who did not attend the initial three-day session and to provide an opportunity 

to those who wished to make confidential submissions relating to their business model, structure and 

operations.  

 

The RCI was in attendance and represented by a Senior Executive at the industry hearings, but did not 

make any submissions. Vacation Recreation Services (VRS) was represented by a managing agent, who 

also presented as part of the QVC team due, to the QVC team being unable to present their own 

presentation. 

 

VRS was said to be a managing agent for the following Clubs and undertook to ensure that those Clubs 

complete and submit the completed survey questionnaire: 

1. Lifestyle Vacation Club (“LVC”) 

2. African Club Innovations (“ACI”) 



VACATIONAL OWNERSHIP/ TIMESHARE INQUIRY 

34 
 

3. Multi Destinations Club (“MDC”) 

4. Lifestyle Portfolio Association (“LPA”) 

 

During this process the Panel posed certain views to the industry participants to probe responses and 

seek solutions on the issues that came to the fore. The information gathered contributed to the Panel 

firming up its recommendations to promote the resolution of the perennial issues facing consumers in the 

industry.  

 

Some industry representatives were present throughout the hearings and were requested, through the 

NCC, to address and resolve specific problems in respect of their entities, if and when they arise during 

the Inquiry.  

 

The industry sessions assisted the Panel with information relating to (a) the structure of the industry, in 

terms of how the industry is made up, who the participants are, and how they relate to each other; (b) the 

products sold – points, timeshare, fractional ownership other forms of VO or accommodation and their 

nature, whether registrable or  not registrable; (c) methods of marketing, and accessing vacation 

accommodation; (d) contracting - entry into and exiting from contracts and other (legal) issues.  

 

Clubs such as, Vacation Hub International (“VHI”), Easy Vacations, Global Travel Alliance t/a EZT/GZT, 

CRI (which some complainants had said appeared to be the same club as Flexi Club) did not make 

presentations at the industry hearings. The NCC officials mentioned that some of the above were not 

really timeshare or vacation ownership companies as such, but others offered booking/travel agency 

services for discounted rates to subscribers.  

 

In an attempt to address some of the main complaints that were raised by consumers in various provinces, 

the industry members presented a proposed Code of Conduct on how they will address complaints, as 

well as their commitment to providing a service of value that will benefit their members, as their key 

stakeholders.  

 

Some of the industry members requested an in camera session, wherein, they could freely share their 

trade secrets or sensitive business or marketing information which sets them apart from other industry 

members, with the Panel. In particular, the Holiday Club made that specific request as they were under 

the impression that they will be presenting and/or engaging with the Panel in a closed session. Flexi Club 

and to some extent also Sun Vacation Club also mentioned that they could share some commercially 

sensitive business information with the Panel, if they are afforded a separate in camera session. 

 

It is important to note at this stage that there were no complaints raised or lodged against Sun Vacation 

Club throughout the Panel hearings held in various provinces. Mainly the complaints that were lodged 

were against Flexi Club and Quality Vacation Club, and to some extent the Holiday Club and Vacation 

Recreational Services (VRS), albeit VRS is a management agent of a number of Clubs and not a club 

itself, together with many other smaller clubs.  

 

At the industry sessions of the Inquiry, emphasis was placed on the structure and participants of the 

industry; forfeiture of points; cancellation policies and practices; availability of accommodation against 

points that consumers hold; the products; nature of rights consumers acquire as well as pricing, fees and 

charges levied on consumers. The inputs will be discussed to the extent necessary in the relevant parts 

of this report dealing with those consumer complaints relating thereto. 
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From the submissions by the Clubs, and based on their Constitutions and Rules, the impression could be 

created that consumers, as members (and in effect the owners) of the Clubs, have a say and sway in 

determining the annual fee increases and rules’ changes affecting their membership. This is in direct 

contradiction to consumers reporting that fee increases are imposed on them and that they basically have 

no say or influence in those decisions. They also indicated that they only get informed of rule changes. 

What also became clear was the fact that the “owners” of the Clubs are not involved in the structure and 

management of the Clubs nor shared in any surpluses, over and above lower annual increases in the 

levies and maintenance charges. There had also not been any satisfactory explanation of what the rights 

and entitlement of members (consumers) are, in respect of appreciation in value of the properties the 

members (consumers) maintain on an ongoing basis.   

 

It was evident from the submissions of the industry, that they have considered self-regulation for the 

industry, and have also started attending to resolving the complaints raised by consumers at the various 

hearings in the provinces as well as those that were filed with the NCC prior to the hearings.  

 

Regulators Interaction 

 

In order to obtain the views of regulators, the Panel also developed a questionnaire to gather information 

about them and their roles, if any, in respect of consumer protection in the VO/timeshare sector. 

Regrettably, the Panel has not received the completed questionnaires, save for one government 

department and a response indicating no involvement in the regulation of the VO/timeshare industry from 

another.  

 

Representatives from the Provincial Consumer Affairs Offices (PCAOs), and in some instances the 

Consumer Courts, attended some of the provincial hearings and provided information about the 

complaints they received at their offices and how they have addressed them. Most of the complaints the 

PCAOs received have been referred to the NCC as a result of the provincial offices’ lack of jurisdiction to 

deal with the companies.1  

 

After the hearings and submissions by industry, the Panel and NCC officials met in a separate session, 

with other regulators. The meeting was held on the 9th of November, 2017. In attendance of the meeting, 

were the National Credit Regulator (NCR), Community Schemes Ombud Services (CSOS), and the 

Consumer Goods and Services Ombud (CGSO). The Freedom Front Plus representative attended as an 

observer. The Estate Agency Affairs Board (EAAB) was expected to attend but did not attend. The 

purpose of the meeting was to share their interaction with and handling of share block type and in 

particular vacation accommodation complaints.  

 

                                                        
1  Section 84 provides as follows: “A provincial consumer protection authority has jurisdiction within its province  to— 

(a)  issue compliance notices in terms of this Act on behalf of the Commission to any person carrying on business exclusively 

within that province; (b)  facilitate the mediation or conciliation of a dispute arising in terms of this Act between or among 

persons resident, or carrying on business exclusively within that province; (c)  refer a dispute contemplated in paragraph 

(b) to the provincial consumer court within that province, if there is one; and (d)  request the Commission to initiate a 

complaint in respect of any apparent prohibited conduct or offence in terms of this Act arising within that province.” 

(emphasis added) 
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The Acting Ombudsman at the CGSO made a detailed presentation highlighting the vacation ownership 

complaints they had handled over the years and the ones that they had managed to conclude. They also 

presented on their interactions with VOASA and also commented on the proposed industry code that had 

been shared with them by VOASA. They were not in agreement with VOASA’s proposal to refer 

complaints to their own Alternative Dispute Resolution (“ADR”) process. The Acting CGSO Ombudsman 

reiterated that only the NCC together with the dti can consider a proposed code for referral to the Minister 

for approval and promulgation. In conclusion, the Acting CGSO Ombudsman concluded by saying that it 

appears as though the industry was simply not keen to be regulated and stated that there is a need for 

ongoing interaction and engagement with other regulatory bodies.  

 

The NCR, represented by its Manager of Investigations and Enforcement also presented on the various 

issues that they had come across regarding vacation ownership issues with various credit agreements, 

as well as issues of non-compliance with the National Credit Act. 

 

The Acting Chief Ombud of the Community Schemes Ombuds Services (‘CSOS”) took the Panel through 

their plans as the regulator for communal residential schemes. These could be Share-block Schemes, 

Sectional Title Schemes or even estates where there are freehold premises with people living in a 

communal set up and having a Body Corporate or Managing Agent managing the scheme. CSOS is still 

setting up systems as they have only been proclaimed recently i.e. in October 2016.  They indicated that 

they had already received some disputes, however, those were pending whilst they were awaiting 

promulgation of CSOS and the appointment of Conciliators and Adjudicators. They have now appointed 

the Conciliators and Adjudicators who will be presiding over the various disputes received.  

 

In conclusion, it was discussed with the NCC team that the process would be beneficial where the Panel 

engages with all the other regulators who deal with vacation accommodation disputes and/or who might 

have a role to play in resolving these disputes.   
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7. THE MAKE-UP OF THE VO/TIMESHARE 
INDUSTRY 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

7.1. OVERVIEW  

 

In this section we deal with how the industry is made up, the industry participants and their roles and 

lastly, how the Clubs and their memberships are managed.  

 

The VO Association of South Africa (VOASA) submitted on behalf of the VO/timeshare industry, a 

definition of what the vacation ownership industry in SA is and what it includes. According to VOASA,  

“The vacation ownership industry of South Africa, includes any scheme, arrangement or 

undertaking in terms of which time-sharing interests are marketed, offered for alienation, or 

alienated. The utilization of such interests is regulated and controlled, whether such scheme, 

arrangement or undertaking is operated pursuant to a share block scheme, or any scheme under 

which the time-sharing interests connected with rights to membership of, or participation in any 

club are granted, and any time-sharing development scheme based on the alienation of 

undivided shares in a unit as defined in section 1 of the Sectional Titles Act, Act 66 of 1971. The 

industry encompasses the whole chain, from Time - Sharing Development, Sales, Management 

of the Scheme, Re-sales, etc.”2 

 

Further, according to VOASA  

“Shared vacation ownership (also known as Timeshare, Points Club, Fractional Ownership, 

Destination and Private Residence Clubs) is redefining the holiday travel industry by giving 

holiday makers better value and more control of their future holidays. South Africa boasts a 

mature R3.5 billion per annum shared vacation ownership industry, consisting of over 500 000 

shared vacation owners with an 85% occupancy rate of 500 000 shared vacation ownership 

weeks.’3 

                                                        
2 Industry Submission to the Panel by VOASA  

3 VOASA, Invest In Your Future Holiday Memories - https://voasa.co.za/#invest-in-your-future 
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“As one of the world’s leading shared vacation ownership markets, South Africa, which is ranked 

the 5th highest country for vacation ownership and 4th in terms of future purchase interest, has 

resonated the vibrancy of the international scene. It is a R3.5 billion per annum industry that has 

a significant footprint in the tourism and hospitality sectors. Furthermore, its knock-on effect has 

a positive impact on the country’s economy by contributing billions of rand to the GDP and 

generating employment for around 27 000 people, ranging from highly skilled to informal 

positions.”4 

 

The core aspect this Inquiry is charged with, is to look into issues consumers have with accessing shared 

vacation (holiday) accommodation. This shared vacation (holiday) accommodation is located at resorts. 

In this report we use the word ‘resort/s’ as an overarching term to describe any form of shared holiday 

accommodation consumers might access whether it is in the form of a fixed timeshare module, points 

they can redeem for vacation (holiday) accommodation, shares in a share block scheme that afford them 

usage rights, or ownership in a sectional title scheme.  

 

According to VOASA, in South Africa, there are 158 resorts, 430 000 weeks in the industry and it employs 

over 27 000 individuals. An average of 52% (223 600), of the 430 000 weeks within the South African 

industry, are owned by Clubs and their members whilst individual timeshare owners own 48%. There are 

60 operational sales outlets in South Africa, of which 96% sell points, whilst only 1 entity exclusively sells 

timeshare weeks.5 

 

7.2. STRUCTURE AND ROLE-PLAYERS  

 

There are a few big operators in the industry. The majority of the complaints were leveled against those 

operators.  

 

The process of selling shared vacation accommodation to consumers, whether as timeshare or points is 

complex and lengthy. It involves a number of different role-players with very specific functions and forms 

of incorporation. These role-players, consisting of different types of legal entities (companies, 

associations not for gain, trusts), are generally associated within one structure, which for ease of 

reference we will refer to as the “Club structure” The consumers’ relationship with these entities is 

established through their membership to a Club. In the PTSCA ‘Club’ is defined as follows –   

“In relation to a property time-sharing scheme, means any club or association of persons in 

respect of which a right to membership or a right of participation in activities or functions may be 

sold to a member of the general public.”  

From the submissions made to the Panel, and from responses to the survey questionnaires, the Panel 

developed a diagrammatic illustration of how it understands these various entities inter-relate to each 

other within the Club structure. 

 

 

 

 

 

                                                        
4  VOASA, Shared Vacation Ownership Boosts SA Economy, Posted on 12th March 2018- https://voasa.co.za/shared-vacation-ownership-boosts-sa-

economy/ 

5 Industry Response to NCC Public Inquiry, Para 5, page 10  

https://voasa.co.za/shared-vacation-ownership-boosts-sa-economy/
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Figure 2 - CLUB STRUCTURE 

 

 

 

  

 

 

 

 

 

 

 

The above diagram and the high level processes for the acquisition, marketing, sale and management of 

holiday accommodation; is elaborated on as followings:  

 

 Firstly, there is the ‘Developer’, generally a company incorporated in terms of the company 

laws of South Africa. The developer builds, purchases or leases selected 

vacation/timeshare accommodation (the “Accommodation”).  Title to the Accommodation 

comprises share block, sectional title or whole ownership, as well as lease rights to any of 

these. The developer transfers unencumbered (paid up in full) title ownership or exclusive 

leasehold rights to the Accommodation to a Trust (within the Club).  

 

 The Club ‘converts’ the rights into points, which are then sold by the developer to 

consumers. 

 

 The developer markets and sells the points to consumers, either through in-house or 

independent marketing agents.  

 

 Generally the rights to the accommodation are ‘warehoused’ in a Trust. These Trusts are 

established in terms of the Trust Property Control Act, 57 of 1988. The Trust holds the 

property on behalf of the members associated within the Club.  

 

 When consumers purchase points or timeshare they become members of the Club. The 

Clubs are generally associations not for gain or not for profit companies. Clubs are 

voluntary not-for-profit associations and their establishment and regulation is managed as 

such. To establish a Club, all that is needed essentially, is a Constitution and Rules. As a 

member of the Club the consumer subscribes to a Constitution and Rules of the Club. 
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When consumers apply to become members and sign the contracts for applications for 

membership, they generally also assent to the Club’s Constitution and Rules. Being 

members of a Club entitles consumers access to accommodation in the properties (the 

resorts) in the Club’s portfolio. These are the properties developed by a Club’s developer 

as set out above. Clubs have absolved themselves from all responsibility towards their 

members. In fact there are no legal interactions between the Clubs and their members. All 

contracts are entered into with for profit entities or their agents. Looking at Clubs to address 

and resolve consumer complaints is an exercise in futility. It is a misdirection to think the 

Clubs can look after consumer interests.  

 

 Consumers access the accommodation by redeeming their points. Access to these resorts 

depends on consumers’ points and is regulated by the Constitution and the Rules of the 

Club they are members of in respect of bookings, reservations, cancellations, amongst 

others. 

 

 The Clubs may appoint a managing agent or company. The managing agent or company 

manages membership matters. These are matters relating to membership services 

including reservations, payments to the resorts for maintenance, special levies and 

collections of membership fees, levies and charges. In some instances this might be the 

developer. 

 

 The vacation (holiday) accommodation is actually located either in share blocks, sectional 

title or freestanding properties (resorts). Oftentimes the same people are involved in the 

governance structures of the resorts, influencing maintenance charges, levies and other 

matters pertaining to the management of these resorts.  

 

It has been challenging for the Panel, from the submissions made by the various entities in response to 

the industry questionnaire, to discern if and how the Clubs and their associated entities - developers, 

managing agents, resorts, etc. - relate to each other within and across the various “Club structures”. 

 

Other associated services to this “Club structure” are exchange companies, such as RCI, and Intervals 

International (II), amongst others, who make it possible for consumers who own points/timeshare to use 

their points to access holidays whenever and wherever they want, provided that the member has the 

required points available and pays the exchange fee.  

 

Re-sale companies also form an important part of the VO/timeshare ecology. These companies can rent 

or sell second-hand points on behalf of consumers. Some of the Re-sale companies are members of 

VOASA. 

 

Travel Clubs provide another type of service mainly by sourcing discounted (holiday) travel and 

accommodation for consumers at a fee or based on their membership. Some complaints were received 

from consumers who bought into the service and felt they did not get value for money.  

 

Access to these resorts depends on consumers’ points and is regulated through the Constitution and the 

Rules of the Club in respect of bookings, reservations and cancellations. 
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Recommendations w.r.t the industry definition and make-up 

 

The Panel recommends that the NCC consult with the South African competition authorities to assess 

and determine the industry definition, makeup and to assess the competitiveness within the industry. 

 

7.2.1. Clubs’ membership and numbers 

 

The Clubs generally have membership varying from just under one thousand (1 000) whilst some of the 

bigger Clubs have memberships of about three thousand (3 000) members. For example, according to 

the Flexi Holiday Club’s (FHC) 2016 Annual Report, the club had about three thousand  (3 000) members 

as at the date of the AGM.  

 

The Clubs generally have different categories of membership. Flexi Holiday Club for example, have Flexi 

Access; Flexi Inspire, Flexi Explore, Flexi Elite and Perpetuity. Members’ rights and obligations are linked 

to the membership category they belong to.  

 

The respective categories or classes of each membership, enjoy different benefits depending on the class 

of membership they possess. As per the categories of membership in some Clubs, there are flexible and 

fixed weeks’ membership. In other Clubs there are premium memberships, affording those members 

access to high-end resorts and prioritization with securing holiday accommodation.  

 

The relationship between the members and the Club is managed through the respective Clubs’ 

constitutions. For example, clause 21 of the Flexi Club Constitution sets out the relationship between the 

member and the Club. Members accede to the constitutions of the Clubs when they sign their membership 

applications.  

 

7.2.2. The Management of Clubs 

 

The Clubs are managed through their respective Constitutions and Rules, which are incorporated 

into their membership agreements by reference. Members then agree to be bound by the Club’s 

Constitution and Rules when they become members of the Club.  

 

Changes in the constitution or the rules of a club can validly bring about a change in the membership 

contract. Changes in the Constitutions and Rules are generally made at the AGMs of the Clubs. Some 

matters related to the AGMs are set out below.  

 

7.2.3. Notice of Meetings  

 

In terms of section 62 (1) of the Companies Act6, the company must deliver a notice of each shareholders 

meeting in the prescribed manner and form to all of the shareholders of the company as of the record 

date for the meeting, at least – 

 15 business days before the meeting is to begin, in the case of a public company or a non- profit 

company that has voting members; or 

                                                        
6 Companies Act 71 of 2008 
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 10 business days before the meeting is to begin, in any other case. 

 

In terms of section 62(2) of the Companies Act aforesaid, a company’s memorandum of incorporation 

(moi) may provide for longer or shorter minimum notice periods than required by subsection (1). 

 

Section 62 (2A) provides that a company may call a meeting with less notice than required by subsection 

(1) or by its memorandum of incorporation, but such a meeting may proceed only if, every person who is 

entitled to exercise voting rights in respect of any item on the meeting agenda:-  

(a) is present at the meeting; and 

(b) votes to waive the required minimum of the notice. 

 

From perusing the questionnaires submitted by industry members. Some of the members do comply with 

the notice period determined by the Act or by the company’s memorandum of incorporation. The various 

timeshare company’s constitutions, MoI’s, and/or rules created in terms of section 35(2) of the Sectional 

Titles Act provide different/varying notice periods for an AGM. For instance, in terms of clause 11.1.1 of 

the Mount Amanzi MoI7, notice of an AGM should be for no less than 15 business days. Whereas in terms 

of clause 30.1.1 of the QVC MoI, notice of an AGM shall be no less than 15 business days for a meeting 

where a special resolution will be proposed. The Flexi Club Constitution provides for 21 days’ notice for 

an AGM. The Marina Village Body Corporate management rules in clause 54(1), provide for 14 days’ 

notice for calling an AGM.  From the above it is clear that there is no uniformity within the industry. Those 

who provide that 14 days’ notice is sufficient, do not comply with the provisions of the Company’s Act 

which makes provision for at least 15 business days’ notice. 

 

 Most of the Clubs’ Constitutions and/Memorandums of Incorporation provide the notices for various 

meetings as well as the quorum and proxy terms. Members and trustees get written notice of meetings 

and they also get the content of any special resolutions that will be proposed at the meeting. 

 

7.2.4. QUORUM AND VOTING AT AGMS 

 

In terms of section 15(4) of the Sectional Title Management Act8, a general meeting of members must be 

held in the local municipal area where the scheme is situated unless the members have, by special 

resolution, decided otherwise. In terms of the timeshare industry it would be interesting to know if indeed 

the rules of the schemes have been changed by special resolution for meetings to be conducted at the 

schemes’ principal place of business.  

 

Most of the schemes make this provision in the constitution that the parties consent to it as if it having 

being incorporated when signing the purchase agreement.  

 

The Clubs generally prescribe their rules regarding AGM’s quorum and voting in their Constitution, 

meanwhile, others do so in their Memoranda of Incorporation (MoIs). Some Club rules have a provision 

that “the Quorum for the AGM is five members with voting rights present or by proxy.” Meanwhile, in 

another club, the Quorum in terms of the Club’s MoI is three persons representing 1% of the share capital.  

From the above, clearly it is very easy for this particular club to fulfill the quorum requirements as per the 

Constitution without involving members or requiring their presence. 

                                                        
7 Mount Amanzi document VRS 007 

8 Act No. 08 of 2016 (Ibid) 
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Members physically present or their proxies form the quorum of a meeting. There must be a special 

resolution for important decisions, such as to dismiss a trustee, to change the constitution, to sell a major 

portion of the Club’s assets or to close a club. A special resolution must be supported by 75% of votes, 

meaning that it can only be passed if votes for the resolution include members representing at least 75% 

of the membership points, and 75% of the founding members.  

 

The constitution of the Flexi Holiday Club9 provides that members may only vote if they have paid 40% of 

the purchase price of their points and all other amounts owed to the Club; and have complied with all their 

duties. Resolutions are decided by a show of hands unless a poll is demanded. If a poll is demanded 

every point represents one vote. For example, if a member owns 10 000 points, he has 10 000 votes. 

This structure ensures that certain decisions, the founder members with the highest number of points 

want to make, go through. There are some directors who hold extremely high numbers of points in Clubs 

and through the above manner of polling ensure that they possess the concentration of voting power. 

Members with few points might feel strongly about certain matters in the rules, increase of levies or 

introduction of special levies but are unable, because of this polling system, to influence the decision-

making at the AGM. 

 

Recommendation regarding the management of clubs  

 

The Panel recommends that:  

Clubs introduce Customer Satisfaction surveys as a way of measuring satisfaction with the 

products/services and the general satisfaction with the running and management of club activities. 

 

7.2.5. PROXIES  

 
Under the old Sectional Titles Act10 an owner was allowed to issue a proxy to anyone that he/she pleased. 

The proxies were very helpful in being able to hold general meetings, and especially AGM’s, and without 

which many of these meetings would never have had, a quorum11. The Sectional Titles Management 

Act12 has introduced the concept of limiting one person to holding a maximum of two proxies.  It is further 

speculated that the reason for the amendment on the clause on proxies in the new Act could have been 

necessitated by virtue of the industry practice where some chairmen or directors used proxies as a way 

to keep control over their buildings or to have decisions go their way. 

 

Some Clubs prescribe the manner in which the proxies are presented, to be submitted in writing to the 

company secretary at least 48 hours before the AGM. The provisions of the Companies Act13 provide that 

the shareholder of a company is entitled “at any time”, to appoint any individual as a proxy to participate 

in, speak and vote at a shareholders’ meeting on behalf of the shareholder. A recent Supreme Court of 

Appeal case, Richard du Plessis Barry vs Clearwater Estates NPC14 examined whether the provisions of 

the Act allow for a company’s MoI to impose time limitation for the delivery of a proxy form. The SCA held 

                                                        
9 Flexi Holiday Club Constitution clause 14.11 

10 Sectional Titles Act No. 95 of 1986 

11 Mike Spencer of Platinum Global, in property.com article published on the 08 Nov 2016 

12 Section 6(5) Sectional Titles Management Act No. 8 of 2011 

13 Section 58(1) of the Companies Act No. 71 of 2008 

14 Barry v Clearwater Estates NPC and Others (187/2016) [2017] ZASCA 11; 2017 (3) SA 364 (SCA) (16 March 2017) 
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that the provisions of section 58(1) of the Act are unalterable (as contemplated in section 15 (2) (d) of the 

Act), and that the right of the shareholder to appoint a proxy “at any time”, is a provision that may not be 

altered by the MoI of a company15. It is thus important to note that there is case law which concluded that 

even though the Club MoI provides that one must provide a proxy in a certain format and at least 48 hours 

in advance, members can choose to give oral proxy even on the day of the AGM as is provided in section 

58(1) of the Companies Act, Act 71 of 2008. 

 

It is thus important to note that as per the FHC 2016 Annual Report, a total of 24 proxies were received 

representing 812 888 FHC Points. Clearly this is problematic, especially if those proxies did not make 

their own choice on which way the voting on resolutions should go. This would have had the effect of too 

much voting power being concentrated in those Directors given the said proxy, thus defeating the purpose 

of voting on resolutions. The restriction introduced by the TimeShare Management Act would thus counter 

this undesirable situation.  

 

7.2.6. PRICES, CHARGES AND LEVIES  

 

Members are required to pay the levies16, club subscriptions17 (management levy18 fee19) and holiday 

contributions20 whether they make a booking or not. The above mentioned fees are reportedly used to 

pay the running costs of the club.  

 

Maintenance Levy  

 

The La Montagne body corporate management and conduct rules defined “levy” as the liability of an 

owner to contribute to the fund of the Body Corporate for the purposes of expenses incurred in carrying 

out the power and performing the duties imposed upon it in terms of the Act and these (La Montage body 

corporate management and conduct) rules are in respect of common property, sections and the 

timesharing interests.21 The levy also covers all the expenses and disbursements including the managing 

agent’s remuneration but excluding any remuneration which the managing agent may receive from the 

cession/exchange for use of time-sharing interest22. 

 

The annual club subscription23 (which relates to the Club’s management fee payable annually) for the 

year ahead is estimated by the managing agent and considered at the AGM for ratification. This fee is 

based on operating costs of the club for the previous year, plus any inflationary increases and any 

additional cost which may be expected to arise. The costs that the managing agent considers are the 

                                                        
15 https://www.golegal.co.za/proxy-appointment-shareholders-companies/ 

16 Maintenance levy and maintenance fee mentioned is used interchangeably by the companies . 

17 The amount which must be paid to cover the running costs of the Club- Flexi Holiday Club definition in the Constitution 

18 Clause 8.1.1& 8.1.2 of the La Montagne body corporate management rules No.277/84 

19’membership fees “ means any contribution levied on members in accordance with the provisions of the Purchase Agreement and the Constitution of 

the Association. (The Holiday Club presentation dated 7/8 November 2017 – Club Constitution and Scheme Rules of the Leisure Property Trust 

Management Association attached to the Holiday Club Presentation). These fees cover the costs of running the Holiday Club. It covers the cost of the 

various administrative and staff costs relating to the Club’s Reservation Call Centre, its business and online booking systems, as well as payment on 

behalf of members for all exchange bookings made.  

20 The amount which must be paid to cover the running costs of the Club- Flexi Holiday Club definition in the Constitution 

21 Clause 8.1.1 of the La Montagne body corporate management rules No.277/84 

22 Clause 8.1.2 of the La Montagne body corporate management rules No. 277/84 

23 The amount which must be paid to cover the running costs of the Club- Flexi Holiday Club definition in the Constitution. It is a set annual fee used to 

pay the running costs of the Club, such as accounting services, customer service costs, reservation costs, stock management costs, etc (source page 

16 of 43 of the FHC completed questionnaire.  
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contribution to holiday savings24 and refurbishment reserve (maintenance levy) for the following financial 

year. 

   

The contribution to holiday savings is relative to the points each member owns, and is calculated as 

follows: 

 Number of points owned x purchase price per point (11.40) x 8.50%25 

 

The Refurbishment Reserve is relative to the points each member owns, and is calculated as follows: 

 Number of Points Owned x Purchase Price per Point (11.40) x 0.85% 

 

Flexi Holiday Club, Rule 19, provides that a holiday contribution is payable each year, so that FHC can 

meet their financial obligations. This holiday contribution will be added to a member’s holiday savings as 

a credit. The trustees decide on the amount of the holiday contribution each year and it must then be 

approved at the AGM. 

 

From the Flexi Club’s Rule 19, it is thus not clear why members need to contribute annually towards the 

holiday savings when they had already spent thousands to secure their “lifetime” holidays. If members 

top up their holiday points or contribute annually, then they should have had way more credit than they 

would ordinarily require. During the industry hearings it was presented that the annual subscription 

fees/levies payable are for the general maintenance and upkeep of the various resorts.  

 

Other Costs Payable  

If members sign up with exchange companies, they have to pay the subscription fee or membership fee 

payable to those exchange companies.  

 

Change of Club Rules   

 

Provision and/or procedure for the amendment of rules are not clearly outlined in club rules. However, in 

certain instances the rules and/or constitution of other Clubs provide for the amendment of rules through 

a special resolution. And in other Clubs there is provision that all members should consent to amendment 

of club rules.  

 

 

 

 

 

 

 

 

 

                                                        
24  Holiday Savings is a variable fee that is paid into the Member’s holiday savings account. When the member requests a booking, the accommodation 

fee for that booking is then deducted from the Member’s Holiday Savings Account. The contributions to holiday savings is used by the club to pay 

the resort levies.  

25  Flexi Holiday Club completed questionnaire page 17 of 43. 
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8. THE PRODUCTS PROVIDED TO CONSUMERS 

AND THEIR ATTENDANT RIGHTS  
 

 

 

 

 

 

 

 

 

 

 

The Panel made enquiries about the products sold to consumers, in respect of vacation accommodation 

by relevant industry participants, by way of administering an Industry Survey Questionnaire.  

 

Each timeshare residential unit is divided into periods (time modules) of usually weeks that are sold 

separately. Often the amount of time you purchase is expressed in terms of points. A timeshare ownership 

interest is therefore the exclusive use of accommodation in property, for a determined or determinable 

recurrent period (time modules) annually. 

 

What became abundantly clear is that the Clubs or their associates sell to consumers a personal right to 

periodically, over multiple years, access holiday accommodation in which the Clubs have rights. From the 

analysis of the responses to the questionnaire, it appears that access is provided through consumers 

purchasing points or timeshare.  These rights to property are established either through leases, full or 

shared ownership in share blocks, sectional titles or wholly owned properties. The personal rights are 

established through the sale of points or timeshare.  

 

Points are the currency consumers use to access the accommodation in the respective Clubs’ stable. 

Points are established against property rights held by the Clubs in vacation accommodation. These points 

are then issued to the developer, who would have sourced the accommodation rights, to sell the points 

either directly or through agents to consumers. Points are sold by far, by the majority of the Clubs or their 

respective developers.  

 

Most Clubs distance themselves from the sale of second-hand points. Second-hand points are those 

points that had been purchased by consumers from a Club previously which they wish to sell. According 

to the responses to the questionnaire, these points can be sold by consumers directly or through entities 

such as Cape Escape, Arrow-wood and Uni-Broker, who are all members of VOASA. Through the points 

or timeshare, generally from developers, consumers become members of the Club who has the 
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underlying property rights. Generally, in terms of their contractual arrangements with the Clubs, 

consumers also obtain points through accumulating bonus points annually at no costs.  

 

The price of points, according to the Clubs, is based on economic factors such as supply and demand, 

the costs involved in bringing the accommodation into the Club, marketing costs, the costs to run the 

trading company and to generate some level of profit. The price linked to the accommodation is based on 

resort quality, size of accommodation, season, duration, facilities, etc. Many Clubs, on top of the basic 

points structure created differentiated tiers. These tiers further impact the price per point. Depending on 

the tier the member is at, that member may become entitled to differential/preferential treatment in respect 

of, for example, reservations, location, size and quality of accommodation. Generally the higher the tier, 

the more expensive the price is per point. 

 

A timeshare is created through dividing accommodation units into (usually) weekly increments, intervals, 

or parcels, which are sold to consumers. This can take the form of actual ownership of the property 

concerned, or mere ‘right to use’ of a resort property for a specific time period each year. Consumers who 

wish to have flexibility can attain that through swaps with the help of exchange companies such as, for 

example RCI and II, amongst others. Only one Club, the Sun Vacation Club, provides only fixed timeshare 

intervals. It is important for the consumer to know exactly what type of timeshare is being purchased, 

because legal rights and obligations can differ depending on the form of the timeshare interest. 

 

It stands to reason that, as points are established and issued against property rights held by the Clubs in 

vacation accommodation, the points established and issued should match up to the quantity, quality and 

standard of vacational accommodation available to the Club for its members. Further, that the Clubs’ 

reservation and booking systems should match up to the promises of preferential treatment made to 

consumers when they buy into higher level tiers and more expensive points, based on, amongst others, 

booking and reservation preferences, etc.  

 

To protect consumers, the rights held by the Club against which they issue points, has to be tracked and 

audited on an ongoing basis by an authorised independent external entity. This will ensure that the 

vacation accommodation rights against which the Clubs issues the points exist and are available to 

consumers to purchase. What also has to be taken into account is that there is a general practice that 

points accumulate over a period of three years. If and when consumers cannot take holidays (for various 

reasons) and therefore do not redeem their points these points are forfeited. Bonus points will then be 

issued to consumers on an ongoing basis based on their contractual arrangements with the Clubs. There 

are multiple points floating in the second-hand market.  

 

It stands further to reason that, the points issued against vacation accommodation rights, including bonus 

points issued, points accumulated, points in the second-hand market, and points consumers forfeited, are 

not carefully tracked, audited and managed, the cacophony of complaints about unavailability of vacation 

accommodation will increase.   

 

Specifically, as these second-hand points are based on the underlying property rights in the Clubs’ 

stables. Careful consideration should be given to how they should be dealt with. 

 

It is not clear how points that have been forfeited by consumers are accounted for when new consumers 

are brought on board in the clubs. It should also be clear how that is taken into account in the points’ 

inventory held by the Clubs at any given point in time.  The same must apply with regard to bonus points 

and points consumers accumulate when they cannot redeem their points. 
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It would therefore follow that the points inventory should at all times match up to the Clubs’ property rights 

to vacation accommodation available across various establishments. The points inventory should include 

all forms of points issued, such as tiered, bonus, accumulated, second-hand and those forfeited from 

cancelled contracts.  

 

Reservations for accommodation are subjected to the rules of the respective Clubs. The rules relate, 

amongst others, to reservation or booking periods required, number and types of points available to the 

member as well as the status of their accounts in respect of levies and maintenance fees. These rules, it 

is assumed, ensure that each member is treated fairly and in a non-discriminatory manner, taking into 

account the diversity of members. The nature of these rules, what they provide for and how they are 

applied has an impact on the ability of consumers to access accommodation, and therefore should be 

subject to some form of regulatory oversight.  

 

It further means that the Inventory and Reservation Management System should be robust in ensuring 

constant comparison and updates of the points inventory against the property rights inventory for vacation 

accommodation to meet members’ needs.  
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9. CONSUMERS’ RIGHTS AND OBLIGATIONS WHEN 

PURCHASING TIMESHARE OR POINTS  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Consumers’ rights  

 

The core objective for consumers when buying timeshare or points is to gain access to vacation 

accommodation.  

 

The main question is - What do consumers buy when they buy timeshare or points? What are their rights? 

What obligations do they incur?  

 

Generally speaking, rights are either real rights or personal rights. Personal rights refer strictly to 

the rights which a person has in relation to the duties owed to him by others and the wrongs to the person 

consequent to the breach or violation of such duties. Real rights refer to rights attached to an inanimate 

object rather than a person. Real rights include ownership, use, pledge, usufruct, mortgage, habitation 

and praedial servitude. In summary, real rights bind property and personal rights bind people.26  

 

Pandy 27  reflects property timeshare, as well as the type of rights and obligations it creates, 

diagrammatically below.  

                                                        
26 http://www.academia.edu/17804520/difference_between_real_and_personal_rights, 
27  The South African Timeshare Industry, 1978 to 2012: Development, Evolution and Geography, Wayde Roderick Pandy, 

Department of Geography, Environmental Management and Energy Studies, Faculty of Science, University of 

Johannesburg. 
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There are two forms of timeshare as illustrated in the above Pandy diagram. The first form is “with 

ownership”, where the owner’s right to occupy the property is limited to a number of days at specified or 

reserved times of the year.  The second form of timeshare is known as “without ownership”, which can 

take the form of a leasehold, share block or vacation club membership.28 

 

Pandy29 describes the products “with ownership” and “without ownership” in his model as follows: 

 

The “With Ownership” category can also be defined as fractional ownership.30 In a fractional ownership 

arrangement, the purchaser has an undivided interest in the property, which gives the purchaser an 

exclusive right to occupy the premises during a designated time period. The purchaser receives a deed 

to the property and the rights that accompany the deed of ownership. The property can either be a 

conventional holiday house or a sectional title unit. 

 

In comparison, under a Leasehold timeshare arrangement, otherwise known as a "right to use" 

arrangement, the timeshare purchaser does not obtain any ownership interest in the resort property, but 

rather receives the right to use the timeshare unit for a specified period of time, after which the title to the 

timeshare property reverts to the developer. 

 

Share blocks in South Africa are governed by the Share Blocks Control Act No. 59 of 1980 (Share Blocks 

Control Act). Share blocks normally take the form of a company, within which the individual rights are 

held. The members therefore enjoy rights as defined in the Companies Act. The Share Blocks Control 

Act defines a share block scheme as “any scheme in terms of which a share, in any manner whatsoever, 

                                                        
28  Ibid 

29  Ibid 

30  Fractional Ownership is real estate sold in modules of more than one week, but is less than whole ownership. This product is usually associated with a 

luxury vacation lifestyle. According to Wikipedia, fractional ownership is a percentage share of an expensive asset. Shares are sold to individual owners. 

A fractional owner enjoys priorities and privileges, such as reduced rates, priority access on holidays and income sharing. Typically, a company manages 

the asset on behalf of the owners, who pay monthly/annual fees for the management plus variable (e.g. per-hour, per-day) use fees. Usually the asset is 

a luxury home used for holiday purposes and owned jointly by 12 persons.  

 

PROPERTY 
TIMESHARE

WITH OWNERSHIP 

JOINT OWNERSHIP 
OF A 
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HOUSE

JOINT OWNERSHIP 
OF A SECTIONAL 

TITLE UNIT

WITHOUT 
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SHARE BLOCK CLUB 
MEMBERSHIP

LEASEHOLD

http://en.wikipedia.org/wiki/Share_%28finance%29
http://en.wikipedia.org/wiki/Asset
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confers a right or an interest in the use of immovable property. The share Blocks Control Act goes on to 

define a share-block developer as one or more people who jointly have an interest of more than 50% in 

the development. In terms of Section 3 of the Share Blocks Control Act, members of a share block 

company have a right to vote in meetings, but they cannot be held liable for the debts of the company. 

There is a requirement, in the Share Blocks Control Act, that a sectional title register should be opened 

under Section 5 of the Sectional Titles Act, if no less than 30% of Share block company members require 

this to be done. 

 

The other form of a timeshare interest is a point system, also referred to as "Club Membership," which 

gives members access to different resorts within a defined resort group. Point systems are similar to lease 

arrangements because they allow the purchaser to use the property or properties for a certain amount of 

time each year during a specified season for a stated number of years.  In point systems, owners purchase 

points that can be used to access various types of accommodation, resort locations, amenities, and other 

travel services. Point systems are appealing because they afford purchasers the flexibility to design their 

own vacations. Unlike a lease, this type of arrangement is purely contractual and therefore, property law 

remedies are unavailable to a point system purchaser. 

 

Inherent in timeshare is the concept of ‘time-sharing interest’. The Property Time-Sharing Control (PTSC) 

Act, No 75 of 1983, defines a time-sharing interest as follows: 

”time-sharing interest” in relation to a property time-sharing scheme, means any right to or 

interest in the exclusive use or occupation, during determined or determinable periods during 

any year, of accommodation. 

 

The PTSC Act defines a property time-sharing scheme as follows: 

"property time-sharing scheme" means— 

(a) any scheme, arrangement or undertaking in terms of which time-sharing 

interests are offered for alienation or are alienated and the utilization of such 

interests is regulated and controlled, whether such scheme, arrangement or 

undertaking is operated pursuant to a share block scheme; any scheme under 

which time-sharing interests connected with rights to membership of or 

participation in any club are granted; any time-sharing development scheme 

based on the alienation of undivided shares in a unit as defined in section 1 of 

the Sectional Titles Act, 1971 (Act No. 66 of 1971), or otherwise; or 

(b) any scheme, arrangement or undertaking declared a property time-sharing 

scheme by the Minister by notice in the Gazette for the purposes of this Act, in 

terms of which interests in the use or occupation of immovable property, or any 

portion or part thereof, defined in the notice, are sold or leased.” 

 

Upon analysis of the submissions by the Clubs and the work of Pandy quoted above, it clearly shows that 

as a result of contracting with entities within the Clubs’ conglomerate structures, consumers generally 

obtain personal rights as opposed to real rights. 

   

Generally the rights consumers obtain from purchasing points or timeshare are personal rights to 

reservation and use of the vacation accommodation according to the points or timeshare they bought. 

The points can be used to access holiday property in the Clubs’ property portfolios. The points remain 

the property of the member in perpetuity, according to the Clubs’ agreements, and can be bequeathed to 
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family and friends in their will. For some Clubs, it is in the discretion of the trustees to allow consumers to 

buy points in perpetuity or for a fixed term period.31  

 

Consumers also have other rights as members of the Club. These rights include, amongst others, the 

right to attend and vote at the AGMs personally or via proxy. 

 

The rights underpinning the points and the timeshares are real rights and generally those real rights vest 

in the Clubs in the form of leases, ownership and use rights. In the minority of instances, consumers 

obtain real rights, for example where they bought into a sectional title scheme or some form of fractional 

ownership. In these instances there are also rights to attend and vote in AGMs. 

 

The protection of consumers’ rights, being personal rights, derives from protection afforded to them by 

the laws mentioned above. Other protection derives from the common law and legislation regulating the 

advertising, marketing, contracting and relationships between the consumers, the Cubs and their related 

entities the consumer may have to deal with as members of the Clubs. With regard to contracting matters, 

the consumer protection measures depend on the type of contract or contracts the consumers enter into 

with the Clubs or associated entities in the process of purchasing the points or timeshares and what rights 

they obtain thereunder.  

 

The protection of consumers’ personal rights can be found mainly in the Consumer Protection Act through 

enforcement of prohibited32 conduct. Taking into account the financing of the purchase of points with 

credit, the National Credit Act finds application in certain instances, similarly through enforcement of 

prohibited conduct as in the CPA. There is also protection for consumers’ personal rights through the 

Property Timesharing Control Act.  

 

Besides the above, the consumer also has protection under the Property Law in respect of property rights 

for those participating in fractional ownership or leasehold schemes under the Sectional Titles Act and 

the Share Blocks Control Act, in the latter regard in relation to their rights as shareholders. 

 

There is also protection under the common law, law of contract as well as law of delict. This is highlighted 

and discussed as and where relevant later in this report. Of relevance specifically with regard to the 

common law, is the provision of the CPA that mandates the NCC, NCT and courts to interpret the common 

law to further develop protection for consumers.33 

 

Consumers’ obligations 

 

The first and foremost obligation is consumers’ payment obligations. First is the up-front payment for the 

points or the timeshare. This payment can be made wholly in cash or by way of credit extended to 

consumers, generally by the Club’s developer.  

 

Consumers, who are members of the Clubs, once they have bought the timeshare or points, become 

liable to pay club subscriptions (membership fees), maintenance fees, ordinary or special levies, 

reservation fees or other charges34. These cost items are known by different names.  

                                                        
31 Flexi Holiday Club Rules, Clause 12  

32 Prohibited conduct is defined in section 1 of the Consumer Protection Act, Act 68 of 2008 and the National Credit Act, Act 34 of 2005 as “an act or omission 

in contravention of this Act” [Definition of “prohibited conduct” in the NCA substituted by s. 1 (g) of Act No. 19 of 2014.] 

33 Section 4(2) of the CPA 

34 The different types of charges is discussed in paragragh 7.2.6  above 
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The amounts payable by the consumers are linked to the quantity of points or the extent of the timeshare 

the member has in the Club. Members may be awarded ‘free’ bonus points in terms of their contractual 

arrangements with the Club. What is not clear, from the information and the contracts provided by the 

Clubs, is whether consumers are made aware that the award of these ‘free” bonus points carry with them 

the obligation of an increased maintenance charge, levy or other charges, as they increase the 

consumers’ point holding.  

 

The annual maintenance amount, levies and charges may change on a year-on-year basis as a result of 

resolutions at the Annual General Meetings (AGMs) of the Clubs. Members are entitled to attend and vote 

at the AGMs, either in person or by way of proxy.  

 

According to the Clubs, maintenance fees are used to maintain the quality of the property by paying for 

facilities’ management, unit up-keep, property refurbishment, rates, taxes and levies. Furthermore, 

depending on the resort or property, maintenance fees may include costs related to recreational facilities, 

such as pools, tennis courts, and golf courses. The amount of yearly maintenance fees typically depends 

on the size of the facility and the amenities it offers.  

 

Members are also obliged to adhere to the Constitution and the Rules of the Clubs.  These vary from Club 

to Club but generally relate to conduct rules such as checking in times, keeping to the rules of the resorts 

and having a guest certificate.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



VACATIONAL OWNERSHIP/ TIMESHARE INQUIRY 

54 
 

10. THE BASIS FOR THE PROMOTION AND 

PROVISION OF PRODUCTS TO CONSUMERS  
 

 

 

 

 

 

 

 

 

 

 

The products are marketed as an affordable and cost effective way of securing family holidays. 

Initially with timeshares, most members mentioned at the Panel hearings that they were generally 

happy as it was always guaranteed that a particular week at a particular resort could be secured 

yearly. For instance by joining the RCI programme meant that members could even swap their 

week/s for a week/s at a different resort under the RCI network.  

 

Industry members reported that in response to the member’s need for variety in holiday 

accommodation and to avoid members visiting the same resort and unit on the same 

week/weekend of every year, a point system was introduced, which then gave members access 

to a variety of options on the choice of accommodation and destination that members could 

choose from. At face value this appeared like the ideal situation as members now had a wider 

variety of choice of accommodation and destination to choose from. 

 

Over time, however, gaps started appearing when members could not secure their chosen 

accommodation and at their preferred time. Most members at the various Panel hearings 

mentioned that it appears that there is oversubscription of points’ schemes, which then leaves 

most members unhappy due to the lack of availability of accommodation. Some members 

mentioned that they were sold points that allowed them very limited access and also only during 

off-peak seasons. In the latter instances they would be encouraged to purchase more points with 

the promise that it will improve their chances of securing accommodation.  
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11. CHANNELS FOR PRODUCT PROMOTION, 

RENTAL, SALE, SWAPS35  
 

 

 

 

 

 

 

 

 

 

 

Through the oral submissions that took place nationally, the following ways of product promotion were 

mentioned: 

 People walking along the promenade and asked to do a scratch card; 

 People being told that they’ve won a holiday or a car and being invited to a presentation in order 

to claim their prize; 

 People receiving calls and invited to a presentation; 

 People whilst on holiday in a resort then invited to a presentation by “management “ who 

happens to be in the resort for the day; 

 People who were unhappy with the membership they had and were attempting to cancel, would 

be approached with “a workable solution” to address their frustrations; 

 Associated Clubs offering to take over their “in perpetuity” contracts and offer them short to 

medium term contracts would approach members of one club. Mostly it turned out that they had 

unknowingly signed up for an additional contract under the pretext that they were signing over 

the first contract to this new company.  

 

 

When members attempted to cancel their membership they were referred to a company called Cape 

Escape, which is a Re-sale agent. It was reported that this Re-sale agent expected to be paid 

administration fees for marketing the product for Re-sale, as well as the requirement by the timeshare 

companies for the levies to be paid up in advance before Cape Escape can market the product. If it then 

happens that they get a buyer, they then want to offer a member very little per point. Members reported 

that the offer of Cape Escape is good as giving the points away and paying the cost for service and the 

upfront levies.  

 

                                                        
35 Meant in the sense of ‘exchange’ 
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Some Clubs, such as Mount Amanzi, do not have new stock but rely on existing stock, however, they do 

have some Re-sales taking place. Mount Amanzi during their presentation on 07-08 November 2017, 

mentioned that the Re-sales are at the instance of the owners selling to new purchasers and Mount 

Amanzi plays no role in that transaction. 

 

One member reported during the Durban hearings that she used to own a timeshare week and was 

encouraged to surrender it to the club in exchange for points which she had to pay additional money for. 

Once she was on the points system, she has battled for over four years to secure accommodation every 

time she tried to book.   This example reflects one of the practical challenges consumers reported they 

have experienced and continue to experience with the points system.     
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12. NATURE AND FORM OF AGREEMENTS ENTERED INTO 

BETWEEN CONSUMERS AND THE PROVIDERS 

(LEGALITY AND FAIRNESS)  
 

 

 

 

 

 

 

 

 

 

 

The agreements consumers enter into for shared vacation accommodation depend on the type of product 

they wish to acquire. Shared vacation accommodation can be acquired with or without ownership rights. 

The former results in consumers acquiring real rights that are “registrable”36, for example, in a property 

register held at the Deeds Office. The latter result in personal rights, generally usage rights.  

 

There are many configurations in respect of the characteristics of the contracting parties and their 

consequential rights and obligations. These contracts may be business-to-consumer contracts, as is the 

case with points or timeshare purchase contracts where a consumer purchases the points or timeshare 

from (generally) the developer of a Club. Alternatively, they may be consumer-to-consumer where a 

consumer buys, for example, a sectional title unit in a sectional title scheme from another consumer.  

 

Whichever the configuration, there will be a purchase and sale agreement for the purchase of the right.  

 

Then there would be some form of membership agreement, since the shared accommodation gets 

managed within an association, a sectional title, a share block or some form of grouping put together for 

managing it.  The membership agreement would then incorporate, by way of reference, provisions of the 

Constitution and Rules of the membership grouping.  

 

The last type of agreement could be a credit agreement, where the consumer is not in position to pay in 

cash for the shared vacation accommodation product. 

 

The developer is the one who markets and sells points to consumers and accordingly contracts with 

consumers in respect of the purchase of the points, application for membership to the Club, and provides 

                                                        
36 “Registrable” means capable of being registered - https://www.merriam-webster.com/dictionary/registrable 

 

https://www.merriam-webster.com/dictionary/registered
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vendor financing to consumers. Developers who extend credit to consumers for purposes of purchasing 

points should be and generally registered as credit providers with the National Credit Regulator under the 

NCA. 

 

Contracts for the purchase of points or timeshare are regulated in terms of the PTSCA and the CPA, while 

the credit agreements are regulated under the NCA.   

 

To the extent that legislative provisions have not been amended, the common law principles apply to 

contracts. Unlike other laws, which only change the common law through explicit provisions, this does not 

appear to be the case with the CPA. Section 4(2) (a) of the CPA provides that –   

“(2) In any matter brought before the Tribunal or a court in terms of this Act— (a)  the court 

must develop the common law as necessary to improve the realisation and enjoyment of 

consumer rights generally, and in particular by persons contemplated in section 3(1)(b); and 

...” 

 

Accordingly the provisions of section 4(3)37 and 4(4)38 of the CPA have to be uppermost when considering 

consumer transactions and the rights and obligations arising therefrom. These provisions require of courts 

and tribunals to prefer an interpretation that promotes the objectives of the CPA and the realization of 

consumer rights, and to interpret standard term contracts in favour of consumers. 

 

The agreements between the developer and the consumer are generally in respect of the sale of the 

points. The agreement between the club and the consumer regulate membership relations between the 

club and the consumer. They are business-to-consumer, as opposed to business-to-business 

agreements (commercial agreements). They are subject to the CPA Act and the common law to the extent 

that the Consumer Protection Act had not amended the common law. Section 5(6) of the CPA provides 

that –  

“(6) For greater certainty, the following arrangements must be regarded as a transaction between 

a supplier and consumer, within the meaning of this Act: (a) The supply of any goods or services 

in the ordinary course of business to any of its members by a club, trade union, association, 

society or other collectivity, whether corporate or unincorporated, of persons voluntarily associated 

and organised for a common purpose or purposes, whether for fair value consideration or 

otherwise, irrespective of whether there is a charge or economic contribution demanded or 

expected in order to become or remain a member of that entity; ...”  

                                                        
37 “(3) If any provision of this Act, read in its context, can reasonably be construed to have more than one meaning, the Tribunal or court must prefer 

the meaning that best promotes the spirit and purposes of this Act, and will best improve the realisation and enjoyment of consumer rights 

generally, and in particular by persons contemplated in section 3(1)(b).”  

38 “(4) To the extent consistent with advancing the purposes and policies of this Act, the Tribunal or court must interpret any standard form, contract 

or other document prepared or published by or on behalf of a supplier, or required by this Act to be produced by a supplier, to the benefit of the 
consumer— (a)  so that any ambiguity that allows for more than one reasonable interpretation of a part of such a 

document is resolved to the benefit of the consumer; and  (b)  so that any restriction, limitation, exclusion or 
deprivation of a consumer’s legal rights set out in such a document or notice is limited to the extent that a reasonable 

person would ordinarily contemplate or expect, having regard to— (i) the content of the document; (ii)  the manner 

and form in which the document was prepared and presented; and (iii)  the circumstances of the transaction or 

agreement.”  
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13. THE REGULATION OF CLUBS AND THEIR 

ASSOCIATED ENTITIES IN SOUTH AFRICA  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

13.1. INTRODUCTION 

 

For the purpose of this report, our main focus will be on the timeshare/VO related consumer issues and 

specifically on the contractual arrangements entered into between the Clubs and their associated entities 

and consumers.  

 

With the promulgation and coming into effect of the CPA, the National Consumer Commission (NCC) was 

established. The CPA amended the NCA and expanded the functions and powers of the National 

Consumer Tribunal (NCT), which had been established under the National Credit Act (NCA), to matters 

arising from the CPA. The advent of the Consumer Protection Act, provided direction nationally in the 

manner in which consumer complaints are to be handled and addressed, and consumers can also obtain 

redress. 

 

Historically in South Africa, timeshare and vocational ownership schemes have not had an industry 

specific regulator.  In the absence of an industry specific regulator the industry was somehow self-

regulated through an industry body, named the Timeshare Association of Southern Africa (TISA). TISA 

was disestablished in the early 1990s when the Vacation Owners Association of South Africa (VOASA), 

was established.  

 

VOASA appears to be more of an industry body than an industry regulator. It appears that participants of 

the timeshare and vacation ownership industry join VOASA for purposes of engaging in industry specific 

issues of interest and where such issues are deliberated upon and possibly addressed. From its 

Constitution VOASA doesn’t appear as a typical independent regulator with the sole purpose to regulate 

the industry in the best interests of the users. The Panel can also deduce the above from the submissions 

where consumers were advised to refer their complaints to VOASA but those complaints were allegedly 

never addressed. Instead the complaining consumers were referred back to the Clubs.  
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Currently the Consumer Goods & Services Ombud (CGSO) regulates the Clubs through an Accredited 

Industry Code under the CPA39. However, Consumer Goods & Service Ombud (CGSO) is not a regulator 

specific to the VO/timeshare industry.  

 

The absence of an industry specific regulator does not mean that there are not many laws applicable to 

these Clubs and the entities associated with them in their business. Complaints relating to this industry 

had been referred to the NCC, the Consumer Goods Ombuds as well as to the various Provincial 

Consumer Affairs Offices. 

 

Consumers face an impediment when approaching the civil courts, as they have to first exhaust all 

remedies under national legislation. This is so in terms of Section 69(d) of the CPA which only allows 

consumers to approach “... a court with jurisdiction over the matter, if all other remedies available to that 

person in terms of national legislation have been exhausted.”  

 

Limited liability companies are regulated in terms of the Companies Act No. 71 of 2008, while trusts are 

regulated in terms of the Trust Property Control Act No. 57 of 1988; and for Associations- Not for Gain 

through the Constitution and Rules of the Association (Club) (although these are not laws). Other laws 

that apply, although not relevant to this Inquiry are tax laws such as the Transfer Duty Act of 1949; Income 

Tax Act of 1962; and the Value-Added Tax Act of 1991. 

 

At the next level the relevant laws are those applicable depending on the types of property schemes that 

have been established. With regard to timesharing, the applicable laws include the Share Blocks Control 

Act 59 of 1989; Alienation of Land Act 68 of 1981; Sectional Title Act 95 of 1986; Sectional Title 

Management Act 8 of 2011 and the Community Schemes Ombud Service Act 9 of 2011.  

 

In respect of the business-to-consumer transactions, the following laws and codes applicable are namely; 

the Consumer Protection Act of 68 of 2008; the National Credit Act of 34 of 2005 (in respect of credit 

transaction where money is borrowed to pay for the points); the Property Time Sharing Control Act 75 of 

1983, Competition Act, Act 89 of 1998, the Share Blocks Control Act 59 of 1989, Sectional Title Act 95 of 

1986; Sectional Title Management Act 8 of 2011 and the Community Schemes Ombud Service Act 9 of 

2011.  

 

The specific voluntary codes applicable are the Consumer Goods and Services’ Code of Conduct and the 

Advertising Standards Authority of South Africa’s Code of Practice.  

 

The national laws applicable to the industry are the:-  

 Property Time Sharing Control Act, Act 75 of 1983. 

 Share Blocks Control Act, Act 59 of 1980. 

 Consumer Protection Act, Act 68 of 2008. 

 National Credit Act, Act 34 of 2005. 

 Competition Act, Act 89 of 1998. 

 Sectional Title Act, Act 95 of 1986. 

 Sectional Title Management Act, Act 8 of 2011. 

 Community Schemes Ombud Service Act, Act 9 of 2011. 

                                                        
39 section 70 & 82 of the  CPA 
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 Companies Act, Act No 71 of 2008. 

 Alienation of Land Act, Act 68 of 1981. 

 Transfer Duty Act of 1949. 

 Income Tax Act of 1962. 

 Value-Added Tax Act of 1991 

 

Though the above appears like an extensive list, there is some layering involved in what actually applies 

in respect of the consumer-facing aspects of this Inquiry. In the above list of national laws we have not 

distinguished between business-facing prudential and consumer-facing market conduct regulation.  

 

As a first layer, one could have out laws applying to the various legal personae created for the various 

entities within the Clubs and their associates (associates used here in the sense of entities Clubs 

associate or work with) for operational purposes. The legal personalities created fall into three broad 

categories namely; companies, trusts and (unincorporated) entities not for gain.  

 

At the next level the relevant laws are those applicable depending on the types of property schemes that 

have been established. In this report we will focus on the business-to-consumer regulatory provisions as 

set out in the table above. 

 

To administer, enforce and ensure compliance, the multiplicity of laws, codes and regulations of necessity 

result in the establishment of a multiplicity of statutory regulators and self-regulators.  Within the time 

constraints of this Inquiry it was not possible to consult with all regulators, only some, more specifically 

National Credit Regulator, the Provincial Consumer Affairs Offices, the Consumer Goods Council of South 

Africa (CGCSA) and the Community Schemes Service Ombud (CSSO). 

 

The Panel identified a number of entities to consult with during the Inquiry. Regrettably not all were 

consulted due to time constraints. The remaining entities are: 

 Law Society of South Africa (LSSA), regarding alleged misconduct by lawyers;  

 Estate Agency Affairs Board;  

 Information Regulator, regarding matters of confidential information of consumers;  

 Office for Serious Economic Offences, regarding possible criminality; 

 Debt Collectors Council, regarding dubious debt collecting methods and actions; 

 South African Revenue Services, regarding the issuance of valuation certificates in respect of  

points;  

 Companies and Intellectual Property Commission, regarding the legal form of companies, 

reporting and compliance requirements in respect of the issues that were raised by consumers, 

where relevant;  

 Banking Council of SA and Banking Ombudsman, regarding alleged abuse of debit orders and 

credit cards;  

 Provincial Regulators and relevant Ombuds Schemes with regard to complaints resolution in 

general;   

 South African Institute of Chartered Accountants (SAICA) and Independent Regulatory Board 

for Auditors (IRBA), regarding responsibilities of Chartered Accountants vis-a-vis reporting, 

disclosure and compliance requirements of the entities they are appointed to as assurance 

providers; and  

 The Competition Commission in respect of possible anti-competitive behaviour in that relevant 

market.  
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 Recommendation w.r.t consultation with various other regulatory entities 

 

Consultations in relation to the matters mentioned next to each entity’s  name and NCC will, in the 

view of the Panel, enrich the ultimate solutions to consumers emanating from the regulatory regime 

governing VO/timeshare industry, namely  the:  

 

c. Law Society of South Africa (LSSA), regarding alleged misconduct by lawyers;  

d. Estate Agency Affairs Board regarding marketing agents; 

e. Information Regulator regarding matters of confidential information of consumers;  

f. Office for Serious Economic Offences, regarding possible criminality; 

g. Debt Collectors Council, regarding dubious debt collecting methods and actions; 

h. South African Revenue Services, regarding the issuance of valuation certificates in 

respect of  points;  

i. Companies and Intellectual Property Commission, regarding the legal form of 

companies, reporting and compliance requirements in respect of the issues that were 

raised by consumers, where relevant;  

j. Banking Council of SA and Banking Ombudsman, regarding alleged abuse of debit 

orders and credit cards;  

k. Provincial Regulators and relevant Ombuds Schemes with regard to complaints 

resolution in general;   

l. SAICA and IRBA regarding responsibilities of Chartered Accountants vis-a-vis 

reporting, disclosure and compliance requirements of the entities they are appointed to 

as assurance providers; and  

m. The Competition Commission in respect of possible anti-competitive behaviour in that 

relevant market.  

 

13.2. THE SOUTH AFRICAN COMMON LAW 

 

The relationships between the Clubs and consumers as their members are established through valid and 

enforceable contracts.  From the problems consumers put forward during this Inquiry, it is clear that many 

of these have their origins in the possible infractions and contraventions of the common law and statutory 

requirements for valid and enforceable contracts. 

 

In terms of the common law of contract, for a contract to be deemed valid and enforceable40 it must meet 

the following requirements: 

 

 Agreement: regarding the terms of the contracts, and the parties to which the contract must be 

animus contrahendi. (an intention to contract).41 

 Contractual capacity: the parties to the contract must have the ability to understand the effect of 

entering into such a contract and act in accordance with such understanding.42 

                                                        
40  A Govindjee, D Holness, A Shirk, V Etsebeth, D Horsten, S Driver, H Keep, H Schoeman, M Tait, T Wagenaar, J Botha, S 

Newman, J Katzew and K Pillay Commercial Law Fresh Perspectives 2nd Edition 2014 at page 41-42. 

41 Supra note 5 at page 51-61. 

42 Supra note 5  at page 41-49. 
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 Certainty: the terms of the contract must be sufficiently certain.43 

 Possibility: at conclusion of the contract it must be sufficiently possible to perform in terms of the 

contract.44 

 Formalities: general rule is that a contract may take any form. Exemption to the general rule is 

that formalities may be required or prescribed by statute or by the parties.45 

 Legality: an agreement cannot be contrary to the common law or public policy; furthermore, if a 

contract is contrary to statute, it will be deemed invalid if the legislature intended it to be invalid.46 

 

13.3. RELEVANT SOUTH AFRICAN LAWS  

 

13.3.1. PROPERTY TIME-SHARING CONTROL ACT 

  

The Property Time-Sharing Control Act 1983 (Act No. 75 of 1983) hereinafter referred to as the ‘PTSCA’) 

is administered by the Department of Trade and Industry.  

 

The purpose of the PTSCA is to regulate the alienation of time-sharing interests pursuant to property 

time-sharing schemes and to provide for matters connected therewith.  

 

The industry remains specifically regulated through this Act. The Minister is empowered to promulgate 

regulations in terms of the PTSCA to protect consumers and to regulate the business practices within the 

timeshare industry, with regards to the enforcement of the PTSCA, no provision has not been made for 

the creation of a specific regulatory authority for this industry to date. A magistrate’s court has the power 

to come to the assistance of consumers in certain circumstances mentioned herein before. This means 

that consumers who wish to access redress under this law have to do so through private litigation, which 

inevitably turns out to be expensive and time-consuming.  

 

The term ‘club’ is defined in the PTSCA in relation to a property time-sharing scheme, to mean any club 

or association of persons in respect of which a right to membership or a right of participation in activities 

or functions may be sold to a member of the general public.  

 

Provisions relating to contracts 

 

 A consumer will in most cases, as per the contract, be seeking to purchase an interest in a timeshare 

property. "Contract" means “a document in terms of which a time-sharing interest is alienated, and 

includes any agreement or agreements which together have the same import, whatever form the 

agreement or agreements may take;”.  

 

A “time sharing interest”, in relation to a property time-sharing scheme, means: “any right to or interest 

in the exclusive use or occupation, during determined or determinable periods during any year, of 

accommodation.” 

 

                                                        
43 Supra note 5  at page 82-86. 

44 Supra note 5 Ibid at page 87.  

45Supra note 5  at page 62-78  

46 Supra note 5  at page 88-90. 
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A “property time-sharing scheme” means: “any scheme, arrangement or undertaking in terms of which 

time-sharing interests are offered for alienation or are alienated and the utilization of such interests is 

regulated and controlled, whether such scheme, arrangement or undertaking is operated pursuant to a 

share block scheme; any scheme under which time-sharing interests connected with rights to 

membership of or participation in any club are granted; any time-sharing development scheme based on 

the undivided shares in a unit; or  any scheme, arrangement or undertaking declared a property time-

sharing scheme by the Minister by notice in the Gazette, in terms of which interests in the use or 

occupation of immovable property, or any portion or part thereof, defined in the notice, are sold or leased.”  

 

As the purchase and sale involves a timeshare interest, the PTSCA applies to the transaction and the 

contract. It regulates the: 

 Formalities of the contract - to be in writing and signed by both parties; 

 Language of purchaser’s choice;   

 Contents and disclosures:- names, description of timeshare interests and the owners and basis 

of interest; 

 Invalid provisions, e.g. appointing agents for the consumer and signing away liability; 

 Advertising to contain prescribed information; 

 Restriction on payments for properties that may not be occupied unless payment is made into a 

trust account. 

 

Insofar as timeshare contracts are concerned, section 3 of the PTSCA grants a purchaser the right to 

choose the official language in which the contract shall be drawn up. Section 4(1) of this Act specifies the 

essential contents of such a contract.  

 

The PTSCA further stipulates that where a timeshare contract does not substantially comply with any 

provision of section 3 or 4 (1) thereof or if a seller has contravened or has failed to comply with any 

provision of a regulation made under section 12 of the said Act, and a purchaser proves that he has in 

consequence thereof suffered any prejudice, a court, within whose area of jurisdiction the 

accommodation (referred to in the contract) is situated and if appropriate proceedings are instituted by 

the purchaser within a period of two years from the date upon which the contract was concluded, is 

competent to:- 

- reduce the rate of interest payable to the seller in terms of the contract to such a rate as it 

may deem just and equitable in the circumstances; 

- grant an order for rectification of the contract; 

- declare the contract to be void; or 

- grant such alternative relief as it may deem fit. 

 

Further, a magistrate's court shall, notwithstanding the value of the relevant timesharing interest, have 

jurisdiction to grant any relief contemplated in section 4(1) of the said Act. This provision facilitates 

consumers’ access to the courts to obtain redress for their complaints and contraventions of the PTSCA.  

 

Section 12 of the PTSCA makes provision for the Minister to make regulations:- 

- “prescribing the information to be disclosed in any advertisement regarding the alienation 

of time-sharing interest; 

- prescribing the information which should be disclosed in writing by a seller to a purchaser 

prior to the signature of any contract by a purchaser; 

- prescribing the rate of interest; 
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- regarding the control over and operation of property time-sharing schemes, including the 

payment of levies by purchasers and the establishment of levy funds; 

- regarding any matter which is required or permitted to be prescribed under this Act, or 

which is considered necessary or expedient to be prescribed in order to achieve the 

objectives of this Act”. 

 

Section 12 of the PTSCA allows for regulations to be issued in respect of: 

 

(a)  information to be disclosed in any advertisement regarding the alienation of time-sharing 

interest,;  

(b) prescribing the rate of interest;  

(c) the control over and operation of property time-sharing schemes, including the payment of levies 

by purchasers and the establishment of levy funds; 

(d) any matter which is required or permitted to be prescribed under this Act, or which is considered 

necessary or expedient to be prescribed in order to achieve the objects of this Act.  

Since the enactment of the PTSCA, which was in 1983, only one regulation has been promulgated in 

terms of the said Act in respect of disclosures. 

 

Recommendation w.r.t. PTSCA 

 

The Panel recommends that: 

The Minister of Trade and Industry consider delegating regulatory authority to the National Consumer 

Commission to administer and implement the PTSCA, in order to give effect to its provisions in order to 

advance consumer protection.  

 

13.3.2. THE SHARE BLOCKS CONTROL ACT, 1980 

 

In terms of the Share Blocks Control Act, Act No. 59 of 1980 (“SBCA”), a share block scheme means “any 

scheme in terms of which a share confers a right to or an interest in the use of immovable property.”  

 

If any share of a company confers a right to or an interest in the use of immovable property or any part of 

immovable property such a company is presumed to operate a share block scheme. Share block schemes 

have proved to be a popular means of structuring timeshare rights, within the protection of the 

shareholders rights.  In a share block scheme, the share block company obtains rights to land and 

buildings for use or occupation by the shareholders of the company. The articles of association of a share 

block company must provide that a member shall be entitled to the use of a specified part of the 

immovable property in respect of which the company operates the share block scheme. The terms and 

conditions relating to use of the property will be contained in a use agreement entered into between the 

company and such member.  

 

Provisions relating to contracts  

 

During the Inquiry the issue of consumers having obtained rights to or an interest in the use of immovable 

property, arose. That brought the Share Block Control Act (SBCA) into sharp focus as those transactions 

fall within the boundaries of this Act.  
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In respect of transactions pertaining to the rights to or an interest in the use of immovable property, the 

SBCA deals with the following matters:-  

 Formalities in respect of contract relating to a share and a use agreement (section 16). 

 Contents of contract relating to share (section 17). 

 Consequences of non-compliance with formalities (section 18).  

 

The timeshare rights emanating from a use agreement in terms of the SBCA do not confer rights of 

ownership. The rights attaching to consumers are personal rights and not real rights and are subject to 

the same limitations as personal rights obtained through other channels.  

 

There is an advantage because the shares are attached to a concrete property and consumers know 

exactly in which property they have rights of use, unlike where they purchased points. Shares in a share 

block are registrable. The disadvantage of a share block schemes is that even though you have the right 

of use by virtue of the shares acquired in the scheme there is no real actual title ownership as that building 

is owned by another entity. The share block scheme according to Byron White47 in his article on Share 

Block Schemes, was of the view that share blocks as a form of ownership is outdated as people in 

sectional titles have better rights and ownership.  

 

13.3.3. THE CONSUMER PROTECTION ACT  

 

The Consumer Protection Act, Act 68 of 2008 (“CPA”) is possibly the most powerful piece of legislation 

in South Africa to redress instances of consumer abuse in the marketplace. This is so because section 

5(1) provides that the CPA;    

“... applies to—  

(a) every transaction occurring within the Republic, unless it is exempted by 

subsection (2), or in terms of subsections (3) and (4);  

(b) the promotion of any goods or services, or of the supplier of any goods or 

services, within the Republic, unless—  

(i)  those goods or services could not reasonably be the subject of 

a  transaction to which this Act applies in terms of paragraph (a); 

or  

(ii)   the promotion of those goods or services has been exempted 

in terms of subsections (3) and (4);  

(c) goods or services that are supplied or performed in terms of a transaction to  

which this Act applies, irrespective of whether any of those goods or services 

are offered or supplied in conjunction with any other goods or services, or 

separate from any other goods or services; and 

(d) goods that are supplied in terms of a transaction that is exempt from the 

application of this Act, but only to the extent provided for in subsection (5).”  

 

In terms of section 1 of the CPA, ‘‘goods’’ include—“ (d) a legal interest in land or any other immovable 

property, other than an interest that falls within the definition of ‘service’ in this section;”  

 

Section 2 (9) provides that:–  

                                                        
47 esilaw.co.za 27 September 2017  
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“If there is an inconsistency between any provision of this Act and a provision of any Act not 

contemplated in subsection (8); 

(a) the provisions of both Acts apply concurrently, to the extent that it is possible to 

apply and comply with one of the inconsistent provisions without contravening the 

second; and   

(b)  to the extent that paragraph (a) cannot apply, the provision that extends the 

greater protection to a consumer prevails over the alternative provision… “  

  

Section 2 allows a court or Tribunal, when interpreting the Act, to consider appropriate foreign and 

international law; international conventions, declarations and protocols as well as any decision of a 

consumer court, etc. The opportunity is therefore available to the NCC, when referring matters to the court 

or the Tribunal, to draw on national and international authority to bolster its cases and to enforce 

consumer rights.  

 

Section 4 of the CPA furthermore speaks to the realization of consumer rights. It enjoins a court or a 

Tribunal in section 4(2) to:–  

“...In any matter brought before the Tribunal or a court in terms of this Act;  

(a) the court must develop the common law as necessary to improve the 

realization and enjoyment of consumer rights generally, and in particular 

by  persons contemplated in section 3(1)(b); and  

(b)   the Tribunal or court, as the case may be, must—  

(i)   promote the spirit and purposes of this Act; and  

(ii)   make appropriate orders to give practical effect to the 

consumer’s right of access to redress, including, but not limited 

to  

(aa)  any order provided for in this Act; and  

(bb) any innovative order that better advances, protects, 

promotes and assures the realization by consumers of 

their rights in terms of this Act.”  

 

Section 4(3)-(4) provide that:–   

“(3) If any provision of this Act, read in its context, can reasonably be construed to have 

more than one meaning, the Tribunal or court must prefer the meaning that best promotes 

the spirit and purposes of this Act, and will best improve the realisation and enjoyment 

of consumer rights generally, and in particular by persons contemplated in section 3(1)(b).  

(4) To the extent consistent with advancing the purposes and policies of this Act, the 

Tribunal or court must interpret any standard form, contract or other document prepared 

or published by or on behalf of a supplier. Or required by this Act to be produced by a 

supplier, to the benefit of the consumer:—  

(a) so that any ambiguity that allows for more than one reasonable interpretation45  of a 

part of such a document is resolved to the benefit of the consumer; and  

(b)   so that any restriction, limitation, exclusion or deprivation of a consumer’s legal rights 

set out in such a document or notice is limited to the extent that a reasonable person 

would ordinarily contemplate or expect, having regard to — 

(i)  the content of the document; “ 

 

The CPA in section 4(5) further provides that –   

“... In any dealings with a consumer in the ordinary course of business, a person must not:—  
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(a) engage in any conduct contrary to, or calculated to frustrate or defeat 

the purposes and policy of, this Act;  

(b)   engage in any conduct that is unconscionable, misleading or 

deceptive, or that  is reasonably likely to mislead or deceive; or  

(c)  make any representation about a supplier or any goods or services, or 

a related  matter, unless the person has reasonable grounds for 

believing that the representation is true.”  

 

It is evident that the CPA is consumer rights focused and biased as is reflected in its numerous provisions 

that can be invoked by consumers to obtain redress in respect of prohibited conduct. In what follows 

below, we set out the sections of the CPA that can possibly be invoked by the Commission in relation to 

the issues raised by the consumers from before48 and during the Inquiry.   

 

Albeit these sections may find application, they have to be viewed in the context of limitations imposed 

as per section 116 of the CPA49, the various channels available to consumers to assert and enforce their 

rights. 

 

Section 116 provides that;  

“Where more than three years have expired since the conduct complained of ceased or the 

respondent is, or has been, a respondent in proceedings under another section of this Act 

relating substantially to the same conduct, a complaint may not be referred to a court or the 

Tribunal. This limitation relates to action in the Tribunal or courts.” 

 

There is a wealth of provisions in the CPA to address many, if not most, of the problems consumers raised 

in connection with the timeshare industry. It appears to the Panel that the sheer volumes of complaints 

led to an asymmetry between the resources required to deal with them and the resources available within 

the NCC to effectively deal with these and complaints from other industries and sectors of the economy.  

 

The structure of the CPA allows the NCC to be an overarching body and as such should be able to draw 

on the resources available from other quarters, for example, other sector regulators, the provincial 

consumer affairs offices, the ombuds offices and other industry self-regulatory bodies.  

 

There is a limitation though to the jurisdiction of the Provincial Consumer Affairs Offices, in that they can 

only take action against entities that carry on business exclusively in the province and in respect of 

complaints that arose within that particular province. However, they can refer cases to the NCC to initiate 

investigations50. Sections 83(4) & (5) provides that at the request of the MEC or at the direction of the 

Minister  

                                                        
48 These are complaints lodged with the NCC since 2011, which complaint led to the establishment of the Inquiry into the VO/Timeshare Industry  

49 Section 116 relates to Limitations of bringing action and provides that “ (1) A complaint in terms of this Act may not be referred or made to the 

Tribunal or to a consumer court more than three years after— (a)  the act or omission that is the cause of the complaint; or (b)  in the case of a course 

of conduct or continuing practice, the date that the conduct or practice ceased.  

(2) A complaint in terms of this Act may not be referred to the Tribunal or to a consumer court in terms of this Act, against any person that is, or has 

been, a respondent in proceedings under another section of this Act relating substantially to the same  conduct.” 

50  Section 84 provides as follows: “A provincial consumer protection authority has jurisdiction within its province  to; 

(a)  issue compliance notices in terms of this Act on behalf of the Commission to any person carrying on business exclusively 

within that province; (b)  facilitate the mediation or conciliation of a dispute arising in terms of this Act between or among 

persons resident, or carrying on business exclusively within that province; (c)  refer a dispute contemplated in paragraph 

(b) to the provincial consumer court within that province, if there is one; and (d)  request the Commission to initiate a 
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“...the Commission may engage with that provincial consumer protection authority in co-

operative activities to detect and suppress prohibited conduct or offences in terms of this Act, if 

there are reasonable grounds to believe that any such conduct or offences may be occurring 

within the province, or across its provincial boundaries.”  

 

Besides referrals to the NCC as a route to redress, a consumer has other options available to them to 

obtain redress for their complaints, including through an ombud with jurisdiction51, an industry ombud52, 

a consumer court or the NCC.53  

 

Section 69 of the CPA imposes an impediment to consumers to approach the courts directly with a 

complaints of prohibited conduct as it provides that:–   

“A person contemplated in section 4 (1) may seek to enforce any right in terms of 15, this Act or 

in terms of a transaction or agreement, or otherwise resolve any dispute with a supplier, by— 

(d) approaching a court with jurisdiction over the matter, if all other remedies available to that 

person in terms of national legislation have been exhausted. “ (Emphasis added)  

 

The latter section has been interpreted by the courts54 to mean that the complaints first have to be referred 

to and dealt with by the NCC. ‘In determining the matter the court had regard to the principle articulated 

by the Constitutional Court in Chirwa v Transnet Limited & Others 2008 (4) SA 367 (CC), to the effect that 

where a specialised framework has been created by the legislature for the resolution of disputes, parties 

must as a general principle pursue their claims through such frameworks.”55 

 

 “As a general principle the courts do not readily find their jurisdiction to be ousted. In the Joroy case, 

although not expressly stated, the court essentially held that a necessary jurisdictional fact was not 

present for the applicant to pursue its claim, namely that it exhausted its internal remedies. It did not find 

that it could not in due course assert jurisdiction. It remains to be seen whether the judgment will be 

interpreted as finding that there is an absolute bar to proceedings being brought to courts in cases where 

a party has not exhausted the other remedies provided for in s69(a) to s69(c) of the CPA.’56  

 

                                                        
complaint in respect of any apparent prohibited conduct or offence in terms of this Act arising within that province.” 

(Emphasis added) 

51 ombud with jurisdiction’’, in respect of any particular dispute arising out of an agreement or transaction between a 

consumer and a supplier who is— (a)  subject to the jurisdiction of an ‘ombud’, or a ‘statutory ombud’, in terms of any 

national legislation, means that ombud, or statutory ombud; or (b)  a ‘financial institution’, as defined in the Financial 

Services Ombud Schemes Act, 2004 (Act No. 37 of 2004), means ‘the ombud’, as determined in accordance with section 13 

or 14 of that Act; 

52 An industry ombud is an ombud accredited in terms of section 82(6) of the CPA 

53 In terms of section 68 of the CPA  

54 Joroy 4440 CC v Potgieter and Another NNO 2016 (3) SA 465 (FB). 

55  CORPORATE AND COMMERCIAL ALERT,  JustinE Krige (ClifFE, Decker Hofmeyr), 21 january 2017 

/https://www.cliffedekkerhofmeyr.com/en/news/publications/2017/corporate/corporate-and-commercial-alert-18-

jan-enforcing-consumer-rights-through-courts-must-one-first-exhaust-all-other-remedies.html1 J- ustine Krige 
56  CORPORATE AND COMMERCIAL ALERT,  JustinE Krige (ClifFE, Decker Hofmeyr), 21 january 2017 

/https://www.cliffedekkerhofmeyr.com/en/news/publications/2017/corporate/corporate-and-commercial-alert-18-jan-enforcing-consumer-rights-through-

courts-must-one-first-exhaust-all-other-remedies.html1 J- ustine Krige 
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In addition to any other advice or reporting requirements set out in this Part, the Commission is 

responsible in terms of Section 98 to:—  

“(a)  advise the Minister on matters relating to consumer protection and on the determination of 

national norms and standards regarding consumer protection in terms of this Act that should 

apply generally throughout the Republic;  (b)  recommend to the Minister changes to bring 

about uniformity in the legislation in the various provinces in relation to consumer 

protection in terms 25 of this Act;  

(c)  report annually on market practices and the implications for consumer choice and 

competition in the consumer market;  

(d)  enquire into and report to the Minister on any matter concerning the purposes of this 

Act; and 30 (e)  advise the Minister in respect of any matter referred to it by the 

Minister.”(Emphasis added) 

 

Provisions relating to contracts 

 

Matters covered under the CPA in respect of contracts are: 

 Expiry and renewal of fixed-term agreements, section 14. 

 Consumer’s right to cooling-off period after direct marketing, section 16.  

 Right to information in plain and understandable language, section 22. 

 Disclosure of price of goods or services, section 23.  

 Disclosure by intermediaries, section 27. 

 Agreements with persons lacking legal capacity section 39. 

 Unfair, unreasonable or unjust contract terms, section 48. 

 Notice required for certain terms and conditions, section 49. 

 Written consumer agreements, section 50. 

 Prohibited transactions, agreements, terms or conditions, section 51. 

 Powers of courts to ensure fair and just conduct, terms and conditions, section 52. 

 

Recommendations w.r.t. the effective enforcement of the CPA 

  

In the light of the above and in order to bring about effective enforcement of the existing provisions of the 

CPA the Panel recommends -   

 Closer interaction between the NCC and the Provincial Consumer Affairs Offices in terms of 

section 83 of the CPA. 

 Consumer education campaigns to ensure consumer awareness.  

 NCC to consider encouraging professional and trade associations to develop consumer 

protection codes to enforce quality standards designed to safeguard the interests of consumers. 

 Addressing impediments to consumers’ access to the courts and enabling them to approach the 

courts directly in respect of complaints of prohibited conduct through proposing an amendment 

to section 69(d) of the CPA. 

 Developing clear processes of complaints handling and handover between the NCC and the 

Ombuds established in terms section 82 of the CPA. 

 

13.3.4. NATIONAL CREDIT ACT 

 

The National Credit Act was promulgated to, amongst others –  
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“...   prohibit certain unfair credit and credit marketing practices; promote responsible credit 

granting and use and for that purpose to prohibit reckless credit granting; ... promote a consistent 

enforcement framework relating to consumer credit; establish the National Credit Regulator and 

the National Consumer Tribunal; ... and provide for related incidental matters.” 

 

The NCA subject to sections 5 and 6, of the Act applies to every credit agreement between parties dealing 

at arm’s length and made within, or having an effect within, the Republic57. 

 

“Credit agreement” means an agreement that meets all the criteria set out in section 8. 

 

Provisions relating to contracts and contracting  

  

 Unlawful agreements and provisions 

 Unlawful credit agreements, section 89 of the NCA. 

 Unlawful provisions of credit agreement, section 90 of the NCA 

 Prohibition of unlawful provisions in credit agreements and supplementary agreements, 

section 91 of the NCA. 

 

 Disclosures  

 Pre-agreement disclosure, section 92 of the NCA 

 Form of credit agreements, section 93 of the NCA 

 Alteration of original or amended agreement document, section 116 of the NCA 

 Changes by agreement, section 117 of the NCA 

 Reductions to credit limit under credit facility, section 118 of the NCA 

 Increases in credit limit under credit facility, section 119 of the NCA 

 Unilateral changes by credit provider, section 120 of the NCA 

 

 Rescission and termination of credit agreements 

 Consumer’s right to rescind credit agreement, section 121 of the NCA 

 When consumer may terminate agreement, section 122 of the NCA 

 Termination of agreement by credit provider, section 123 of the NCA 

 

13.3.5. SECTIONAL TITLE ACT & THE SECTIONAL TITLE MANAGEMENT ACT  

 

The Sectional Title Act was promulgated to; 

‘... provide for the division of buildings into sections and common property and for the acquisition 

of separate ownership in sections coupled with joint ownership in common property; the control 

of certain incidents attaching to separate ownership in sections and joint ownership in common 

property;...”  

 

The Sectional Title Management Act No.8 of 2011, deals with the issues around managing the sectional 

title scheme, such as the setting up of the bodies corporate, applying their rules, and establishment of the 

sectional title schemes advisory council. 

 

                                                        
57 Section 4 of the NCA - Application of Act 
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This Act is relevant in this discourse on timeshare and points’ purchases as some of the rights to 

ownership brought into the Clubs by developers are within sectional title schemes.  The Sectional Titles 

Management Act also makes provision for the manner in which such schemes are managed by members, 

thus VO schemes that have timeshare as a form of property ownership, do use to a great extent the 

provisions of the Act.   

 

13.3.6. COMMUNITY SCHEMES OMBUD SERVICE ACT 

 

The Community Schemes Ombud Service Act 9 of 2011, was established to allow for dispute resolution 

mechanisms in community schemes. It defines a community scheme as “any scheme or arrangement in 

terms of which there is a shared use of and responsibility for parts of land and buildings, including but not 

limited to a sectional title development scheme, a share block company, a home or property owners’ 

association, however constituted, established to administer a property development, a housing scheme 

for retired persons, and a housing co-operative as contemplated in the South African Co-operatives Act, 

2005 (Act No. 14 of 2005) and ‘‘scheme’’ has the same meaning;” 

 

This Act sets an example of a way in which disputes can be resolved through a service such as the one 

that had been established under this Act.  

 

13.3.7. COMPETITION ACT 

 

The Competition Act of 1998, as amended, governs competition Law in South Africa. The Act came into 

effect on the 1st of September 1999, and it is designed, amongst others, to promote economic efficiency 

and provide consumers with “competitive prices and product choices”. In an attempt to fulfill its mandate, 

the Act, at a formal level, follows mainstream European Union, and to some extent, United States 

Competition law, by prohibiting restrictive practices, whether vertical (between firm, supplier, or customer) 

or horizontal (between firms) and abuse of dominance by dominant firms. 58 

 

Historically, the South African state has created monopolies and used protection from competition widely 

as a policy instrument in South Africa. The scale of concentration has been and remains considerable 

coupled with extensive cross holdings by the major firms.59 There is consensus amongst competition 

practitioners that the presence of concentrated market structures is likely to impact adversely on price 

and output levels of many goods and services. The South African competition authorities have for the 

past decade been wary of vertical mergers which may have the effect of shielding firms from increased 

competitive forces. One of the arguments being that such mergers provide an environment conducive to 

anti-competitive outcomes and allow firms to monitor and punish their rivals.60 

 

It is therefore important that anti-competitive conduct be restricted as the outcome of such behavior is 

detrimental to consumers. It is for this reason that the Competition Act outlaws anti-competitive conduct 

such as the following:  

 Restrictive horizontal and vertical practices; 

 Abuse of a dominant position; and  

 Mergers that lead to a substantial lessening of competition. 

                                                        
58 Peter Leon, MPL “The Competition Act Effect on SA Business , 2 December 1999 
59 Liberty Mncube, Lindiwe Khumalo et al, Do  Vertical Mergers Facilitate Upstream Collusion in SA 
60 Supra 
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A restrictive horizontal practice is any agreement, co-operative or concerted conduct between competing 

companies that prevents or lessens competition in a market. The specific prohibitions include: 

 Directly or indirectly fixing of prices or other trading conditions; 

 Division of markets by allocating customers, suppliers, territories or specific types of goods or 

services; and  

 Collusive tendering. 

 

For purposes of the timeshare/vacation ownership Inquiry will be the ownership and shareholding in the 

whole value chain of the club, the share block company, managing agent and developer, amongst others. 

It is thus important that the above should be independent business operations so as to ensure that the 

consumers get the best deal and value for money from each aspect of the value chain. Where there is 

cross-ownership or cross directorship between the various areas of the vacation ownership operation it 

creates a problem for the users as they can’t be assured of fair and reasonable prices in respect of points, 

levies and/or management fees. 

 

A restrictive vertical practice is any agreement between a company and its suppliers, its customers or 

both which prevents or lessens competition in a market. The practice of minimum Re-sale price 

maintenance is considered as a specific prohibition. In terms of the Competition Act, there are a number 

of practices that dominant firms are prohibited from engaging in, including charging an excessive price to 

consumers, inducing a supplier or consumer to refrain from dealing with a competitor or selling goods or 

services below their marginal or average cost. 

 

The Act also has a mechanism for the approval, evaluation and control of mergers. There are three types 

of mergers; vertical, horizontal and conglomerate. For purposes of this report, we will focus on two of 

these, namely horizontal and vertical mergers. Horizontal mergers take place between companies with 

an identical or similar activity in regard to the same or similar product, that is, between companies 

operating in the same level of the production chain. Vertical mergers take place between firms in 

successive stages of the supply or production chain of a product that is between companies having a 

seller–buyer relationship in regard to the same or similar product. From the assessment of the status of 

timeshare and/or vacation ownership companies, it is clear that there is some level of integration which 

could adversely impact competition which would/could have favoured the consumers. 

 

The anti-competitive effects of vertical integration continue to be a topic of research in competition policy. 

While the Chicago School argued that integrated firms have as much of an incentive as pure upstream 

firms to cut upstream prices, vertical mergers are at least competitively neutral and might even be pro-

competitive. However, in recent years the consensus seems to have been reached that vertical mergers 

may indeed be anti-competitive if they allow upstream firms to commit to a lower output and/or higher 

price. It should be noted that the incentive to co-ordinate upstream could also be related to whether or 

not there is an incentive to foreclose rivals in the downstream market. This is due to the fact that the 

downstream arm of a vertically integrated firm will benefit from increased profits since its downstream 

rivals will face higher input prices; whilst it may continue to purchase its input at costs from its upstream 

division.  

 

Chapter 2 section (4) of the Competition Act provides as follows: 

 

Restrictive horizontal practices prohibited, (1) An agreement between, or concerted practice by, firms, or 

a decision by an association of firms is prohibited if it is between parties in a horizontal relationship and if 
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(a) it has the effect of substantially preventing, or lessening, competition in a market, unless a party to the 

agreement, concerted practice, or decision can prove that any technological, efficiency or other pro-

competitive gain resulting from it outweighs that effect; or (b) it involves any of the following restrictive 

horizontal practices: (i) directly or indirectly fixing a purchase or selling price or any other trading condition; 

(ii) dividing markets by allocating customers, suppliers, territories, or specific types of goods or services; 

or (iii) collusive tendering. Subsection (1) was amended to its present form by section 3(a) and (b) of The 

Competition Second Amendment Act, 2000. 

 

Recommendation w.r.t. competition and consumer protection matters 

 

It is recommended that: 

 

 The NCC approaches the Caravan Club of Southern Africa (CCSA) to investigate the 

VO/timeshare Industry for possible horizontal and vertical restrictive practices. (Focus areas of 

possible collusion amongst industry members, in terms and conditions of supply and product 

offerings, pricing, marketing, terms and conditions of cancellations, etc.).   

 A working group or committee comprising of the Competition Commission and the National 

Consumer Commission, be established to oversee matters negatively impacting consumer rights 

and protection affecting the industry and device a plan/programme on how those will be 

addressed. 

 

13.4. INDUSTRY ASSOCIATIONS AND REGULATION  

 

13.4.1. BACKGROUND 

 

The first attempt to regulate the Industry started in 1981 with the South African Property Owners’ 

Association (SAPOA) Timeshare Subcommittee. This was followed by Timeshare Institute South Africa 

(TISA) in 1985 and then a revised Code of Practice, also in 1985. TISA was succeeded by VOASA in 

2009.61 VOASA operates more as an industry association than an industry regulator. Beyond the VOASA 

attempts to self-regulate, there are other Codes that apply to its members. They are the Advertising 

Standards Authority of South Africa’s Advertising Code and the Consumer Goods and Services Ombuds 

Code.  

 

13.4.2. ADVERTISING STANDARDS AUTHORITY OF SOUTH AFRICA (ASASA) 

 

The Advertising Standards Authority of South Africa (ASASA) is an independent body, established and 

funded by the marketing communications industry. It aims to ensure that its efficient system of self-

regulation results in the best possible protection for both consumers and of the industry62.  

 

 

 

                                                        
61 Industry submission to Inquiry Panel  
62 http://www.asasa.org.za/about  
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13.4.3. Consumer Goods and Services Ombudsman of South Africa 

 

The Consumer Goods and Services Ombudsman (CGSO) was established and accredited in terms of 

section 82 of the Consumer Protection Act, and has been operating since March, 2013. Its role, purpose 

and jurisdiction is outlined in the Consumer Goods Services industry code of conduct which was 

promulgated by the Minister of Trade and Industry on the 29th of April, 2015. A Board of Directors 

comprising of the industry, consumer bodies and independent representatives governs the CGSO. The 

Chairperson of the CGSO is not from the industry. The Board is responsible for strategic input and 

oversight and it does not get involved in the resolution of disputes. The Ombud is independent and is not 

accountable to the Board in respect of complaints and their adjudication, but only in respect of strategic 

operations of the CGSO63. 

 

The Ombud operations are funded by the industry as provided in the Code, which is by the members’ 

joining fee and an annual levy, and where necessary a special levy can be imposed. There are currently 

663 industry participants that signed up with the Ombud, who pay the annual fees and have committed 

to be bound by the Code of the Goods and Services Industry64. 

 

The main function of Ombud as per its Code, is to create supplier and consumer awareness of rights and 

responsibilities, and to raise the standard of good conduct in the industry. The Ombud also provides 

consumer education and work with provincial consumer protection offices, other regulators and other 

ombud schemes.  

 

Members who subscribe to CGSO are required to establish an internal complaints handling process and 

monitor its effectiveness. Some members of VOASA subscribe to the Code, though the majority of its 

members do not subscribe to the Code. This might be because they want a dedicated regulator for the 

industry and have proposed a self-regulation route Code to the NCC. 

 

The Ombud cannot consider business-to-business complaints unless the business is below the R2 million 

threshold. The Ombud does not have powers to make a binding ruling. However, they can make a 

recommendation which is not necessarily binding to the supplier. In cases where the supplier does not 

accept the recommendation, the matter is classified as non-resolved and then referred to the NCC.  

 

13.5. PROPOSED SELF-REGULATION 

 

 In July 2015, VOASA submitted a revised Timeshare Code of Conduct, titled the “Independent Timeshare 

Complaint Service”. It proposed for regulating the vacation ownership industry to the NCC for 

consideration and approval. According to VOASA, to date, the NCC has not approved nor commented on 

this document. 

 

The tenets of the proposed Code are as follows, or based on the following principles: 

 A commitment to resolve disputes that they have become aware of during the Panel 

hearing; 

 Allowing pensioners and elderly to exit from contracts in perpetuity; 

                                                        
63 Presentation by Acting CGSO Ombud to the NCC and the Panel, November 2017. 
64 Supra 
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 Establishing an Alternative Dispute Resolution (ADR) mechanism under the auspices of 

VOASA; 

 Committing to comply with the National Credit Act and Consumer Protection Act. 

 

From the overwhelming complaints received as well as the amounts of third parties that the industry 

handle. It is clear that the industry needs an independent regulator who can license their operations. 

Ensure that the funds that the industry participants receives from newly signed up members is held in a 

trust, that there are reporting requirements to the independent regulator on the overall sale and Re-sale 

of timeshare/points as well there can be openness on how management fees and levies are utilised.  

 

Based on the volume of complaints and submissions received throughout the hearings, it shows that there 

is a need for independent regulation of the industry. The CPA does provide for an Alternative Dispute 

Resolution ADR process and that process can be done through CGSO and other co-regulators, including 

the NCC.  

 

Recommendations w.r.t. Industry Regulation  

The panel recommends that consideration be given by the NCC to:   

 

 Strengthen CGCSO’s accredited Ombuds Scheme through a Moneys Bill process passed under 

CPA to allow CGSO to raise levies.  

 Consult with CGSO on developing and producing a detailed statement of practice, outlining the 

types of conduct which should be regarded as pressure selling in timeshare. 

 Consult with CGSO on the Code, in order to:  

 Ensure that all Clubs or companies marketing vacational products and their sales 

agents are bound by a code of conduct which has been submitted to and adopted by 

the NCC. 

 Ensure that all the entities within the Clubs domain provide training courses to all 

timeshare marketing and sales personnel to ensure adherence to law and as a means 

of avoiding pressure selling.  

 - Consider pressure selling in timeshare as prohibited conduct.  

 Consider prescribing to all Clubs that the entities within the Clubs’ domains provide 

training courses to all timeshare marketing and sales personnel to ensure adherence 

to law, the Code of Ethics and to avoid pressure selling.  
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14. CONSUMER COMPLAINTS 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

14.1. INTRODUCTORY REMARKS 

 

Hundreds of complaints have been heard and considered during the Inquiry.  Generally they mirror the 

complaints received by the Commission prior to the Inquiry, which motivated the Commissioner to institute 

the Inquiry into the VO/timeshare sector. These complaints have been grouped into broad themes and 

sub-themes which are discussed below.  

 

14.2. MARKETING AND ADVERTISING PRACTICES 

 

14.2.1. Consumer complaint  

 

Consumers complained during the hearings that marketers made promises that they did not keep, 

specifically around vouchers for holidays which, when consumers wanted to redeem, they turned out to 

impose hidden costs or simply could not be accessed. Many consumers complained that they were 

induced to attend sales presentations through promises of prizes, which they could not use. An example 

of such prizes were free accommodation in Mauritius, for which consumers needed to pay their own 

airfare even though they were made to believe that it would be covered. The cost was prohibitive and 

they could therefore not redeem the prizes. Inducement to attend sales presentations appear to be a key 

feature of the modus operandi engaged. Promises were made, according to consumers, of "prizes" won 

and could be claimed provided they attend sales presentations.  

 

14.2.2. Discussion  

 

The industry acknowledged that as part of their products, they do offer holidays away and other prizes 

such as, for example, bottles of champagne. They insisted that as they are in the accommodation industry 

that is what they offer. They do not offer flights and other associated costs. They further said that the 

consumers had been led to believe that they had won an all-expenses paid trip, which could be as a result 

of the agent promotions over which they have no control. These agents are not their employees. One 
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major industry member mentioned that since they became aware of the alleged misrepresentation by 

sales agents, they ensured that all the agents they use are taken through their code of ethics with a 

requirement that they abide to it. 

 

A number of contraventions come to mind when considering the above complaints.  Specifically, 

contraventions of the promotional competitions provisions of the CPA contained in section 36(2) (a) (iii) 

& (iv) and 36(3). 

 

‘‘Promotional competition’’ is defined to mean, “any competition, game, scheme, arrangement, system, 

plan or device for distributing prizes by lot or chance if (i),  it is conducted in the ordinary course of 

business for the purpose of promoting a producer, distributor, supplier, or association of any such 

persons, or the sale of any goods or services; and (ii)  any prize offered exceeds the threshold prescribed 

in terms of subsection 11, irrespective of whether a participant is required to demonstrate any skill or 

ability before being awarded a prize.“ 

 

Section 36 (2) provides that, “A person must not directly or indirectly inform another person that a 

participant  has won a competition, if(i) no competition has in fact been conducted; (ii) the person has not 

in fact won the competition; (iii) the prize for that competition is subject to a previously undisclosed 

condition; or 

 

(iv) the person is required to offer further consideration for the prize, after the results of the competition 

have been announced; or a right to a prize (i)  to which the person does not in fact have a right; (ii)  if the 

prize was generally available or offered to all similarly situated persons or class of persons; or (iii)  if, 

before becoming eligible to receive the prize, the person is required to offer further consideration for the 

prize or to purchase any particular goods or services.”  

 

Section 40(1) of the CPA furthermore prohibits (under the provisions relating to unconscionable conduct) 

a supplier or an agent of the supplier from using unfair tactics or any other similar conduct, in connection 

with the marketing of any goods or services. 

 

These consumer complaints could therefore constitute contraventions of the promotional competition 

and/or unconscionable conduct provisions of the CPA. 

 

14.2.3. Recommendation w.r.t. marketing and advertising practices 

 

NCC investigate these complaints and where it finds that the above provisions have been contravened, 

should enforce the provisions of the CPA where the consumer complaints have not been resolved.   

 

14.3. CONTRACTING  

 

14.3.1. Consumer complaint  

 
Many complaints were made about practices around unreasonable, unjust and unfair contract terms in 

the contracts entered into between the Clubs and consumers. For instance in some contracts, as a 

standard term of contract, consumers generally consent to the jurisdictions of magistrates’ courts away 

from their places of residence and employment. This proved to be unfair (costly) and impractical for 

consumers/members when summoned, to attend Court some 500 kilometers away from their work or 
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home. In most cases, members mentioned that they could not afford to travel to the courts or afford the 

costs of accommodation to defend themselves. This shows the unfairness of some of the standard 

contract terms members signed.  

 

14.3.2. Discussion 

 

The CPA provides in respect of unreasonable, unjust and unfair contract terms in section 48(1)thereof 

that –  “(1) A supplier must not- (a)  offer to supply, supply, or enter into an agreement to supply, any 

goods or  services- (i)  at a price that is unfair, unreasonable or unjust; or 35 (ii)  on terms that are unfair, 

unreasonable or unjust;  (b)  market any goods or services, or negotiate, enter into or administer a  

transaction or an agreement for the supply of any goods or services, in a manner that is unfair, 

unreasonable or unjust; or (c)  require a consumer, or other person to whom any goods or services are  

supplied at the direction of the consumer- (i)  to waive any rights; (ii)  assume any obligation; or (iii)  waive 

any liability of the supplier,  on terms that are unfair, unreasonable or unjust, or impose any such terms 

as a condition of entering into a transaction. ... (2)..., a transaction or agreement, a term or condition of a 

transaction or agreement, or a notice to which a term or condition is purportedly subject, is unfair, 

unreasonable or unjust if- (a) it is excessively one-sided in favour of any person other than the 

consumer or other person to whom goods or services are to be supplied; (b) the terms of the 

transaction or agreement are so adverse to the consumer as to be inequitable; ...” (Emphasis added) 

 

In this regard the provision, in the standard consumer contracts of the Club, where consumers consent 

to the jurisdiction of magistrates courts, or the high courts, away from their places of residence and 

employment, requiring them to incur extensive expenses to be able to defend or assert their rights, could 

very well be covered by the provisions of section 49(2) (a) and (b). 

 

According to section 49 of the CPA (notice required of certain terms and conditions), a notice to 

consumers of provisions in consumer agreements purporting to “... (a)  limit in any way the risk or liability 

of the supplier or any other person; (b)  constitute an assumption of risk or liability by the consumer; 

(c)  impose an obligation on the consumer to indemnify the supplier or any other person for any cause; 

or (d)  be an acknowledgement of any fact by the consumer, must be drawn to the attention of the 

consumer in a manner and form that satisfies the formal requirements of subsections (3) to (5).“ This 

notice have to be in plain language (see section 49 (3), as described in section 22.  

 

Section 51 of the CPA (prescribed terms and conditions) in subsection (1) provides that “... A supplier 

must not make a transaction or agreement subject to any term or condition if-  its general purpose or 

effect is to- (a); (i)  defeat the purposes and policy of this Act; (ii)  mislead or deceive the consumer; or 

(iii)  subject the consumer to fraudulent conduct; (b) it directly or indirectly purports to- (i)  waive or deprive 

a consumer of a right in terms of this Act;  (ii)  avoid a supplier’s obligation or duty in terms of this Act; 

(iii)  set aside or override the effect of any provision of this Act; or (iv)  authorise the supplier to- (aa) do 

anything that is unlawful in terms of this Act; or (bb) fail to do anything that is required in terms of this Act; 

(c) it purports to- (i)  limit or exempt a supplier of goods or services from liability for any loss directly or 

indirectly attributable to the gross negligence of the supplier or any person acting for or controlled by the 

supplier; (ii)  constitute an assumption of risk or liability by the consumer for a loss  contemplated in 

subparagraph (i); or (iii)  impose an obligation on a consumer to pay for damage to, or otherwise assume 

the risk of handling, any goods displayed by the supplier, except to the extent contemplated in section 

18(1); (d) it results from an offer prohibited in terms of section 31; 35 it requires the consumer to enter 

into a supplementary agreement, or sign a document, prohibited by subsection (2)(a); ...” 
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“(2) It expresses, on behalf of the consumer— (i)  an authorization for any person acting on behalf of the 

supplier to enter  any premises for the purposes of taking possession of goods to which the  agreement 

relates;  (ii)  an undertaking to sign in advance any documentation relating to   enforcement of the 

agreement, irrespective of whether such documentation is complete or incomplete at the time it is signed; 

or (iii)  a consent to a predetermined value of costs relating to enforcement of the agreement, except to 

the extent that is consistent with this Act; or it expresses an agreement by the consumer to— (i)  deposit 

with the supplier, or with any other person at the direction of the supplier, an identity document, credit or 

debit card, bank account or automatic teller machine access card, or any similar identifying document or 

device; or (ii)  provide a personal identification code or number to be used to access an  account.“ 

 

“(3) A purported transaction or agreement, provision, term or condition of a transaction or agreement, or 

notice to which a transaction or agreement is purported to be subject, 30 is void to the extent that it 

contravenes this section.”  

  

The complaints made at the hearings could very well amount to contraventions of the provisions of the 

CPA set out above.  

 

14.3.3. Recommendations w.r.t. contracting  

 

The NCC should investigates complaints that have been lodged and where it finds the above provisions 

have been contravened, should enforce the provisions of the CPA where they have not been resolved.   

 

14.4. HIGH PRESSURE SELLING 

  

14.4.1. Consumer complaint  

 

Consumers complained about the high level of pressure selling during sales presentations, resulting in 

them not being able to weigh the advantages and disadvantages of the transaction before committing to 

purchase the products on offer. 

 

Consumers also reported that they felt pressured to sign contracts without reading them.  For example, 

they were told that if they left with the contract to read it and return afterwards, the offer will expire.  

 

Many consumers reported extreme duress during this process. For some the pressure exerted was such 

that many could not even recall what it is that they agreed to until they re-read the contracts at a later 

stage.  

 

14.4.2. Discussion 

 

The CPA provides in section 40(1), that “...a supplier or an agent of the supplier must not use physical 

force against a consumer, coercion, undue influence, pressure, duress or harassment, unfair tactics or 

any other similar conduct, in connection with any… (c) negotiation, conclusion, execution or enforcement 

of an agreement to supply any goods or services to a consumer; ...” 

 

Coercing consumers to enter into an agreement under the pretence that an offer will expire and placing 

them under pressure to sign the agreement fall squarely within this prohibition. 
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14.4.3. Recommendation w.r.t. high pressure selling  

 

The NCC should investigates these complaints and where it finds that the above provisions have been 

contravened, to enforce the provisions of the CPA in instances where they have not been resolved.   

 

14.5. SALES TO VULNERABLE GROUPS 

 

14.5.1. Consumer complaint  

 

Some consumers reported that they were sold points when they made it clear to the sales people that 

they could not afford nor have the means to pay for them. One such example is of a consumer, solely 

reliant on a social grant, who was invited to a presentation under the pretext that she had won a holiday. 

When she attended the presentation she was made to sign a contract offering to purchase shares through 

pressure selling tactics exerted on her. She alleges that she was made to provide her husband’s bank 

account details for a monthly debit order to be put against his account. She told the Panel that her 

husband, was not in full-time employment at the time, but relied on odd jobs, as and when they become 

available. When she arrived home she realised yet again that the monthly amount payable was way 

beyond their means.   She was further surprised and shocked when she received an invoice for an annual 

management fee, she had not been made aware of, over and above the capital amount payable in 

instalments and the levies.  She has been trying to cancel this contract ever since she signed up in 2008. 

When she attempted to cancel the contract, the club instead referred her to a re-sale agent, who instead 

of cancelling her contract or re-selling her points, wanted her to pay an additional R60 000.00. The 

consumer further told the Panel that at one time her husband had to cash in a policy to service the monthly 

debits amounting to R 1 9016.32. She said they had never booked or used accommodation using the 

points they bought. The consumer, in conclusion said that she was at her wits’ end on what else to do, 

as even when she submitted a letter from the department of Labour confirming that she is unemployed to 

the Club, they wouldn’t release her from the contractual obligation. This scenario came up time and again 

during the Inquiry with varying details and in certain instances consumers reported having to forego 

essential living needs such as for example medical cover, to maintain their contractual obligations. 

 

14.5.2. Discussion 

 

Section 3 of the CPA provides that, amongst others:  

“(1)  The purpose of this Act is to promote and advance the social and economic welfare of consumers 

in South Africa by—   

(a)   reducing and ameliorating any disadvantages experienced in accessing any supply of 

goods or services by consumers;  

i. who are low-income persons or persons comprising low-income 
communities; 

ii. who live in remote, isolated or low-density population areas or communities;  
iii. who are minors, seniors or other similarly vulnerable consumers; or  

iv. whose ability to read and comprehend any advertisement, agreement,  mark, 

instruction, label, warning, notice or other visual representation is limited by 

reason of low literacy, vision impairment or limited fluency in the language in 

which the representation is produced, published or presented; ...” 

 

Section 40(1) is one of the many sections of the CPA that gives effect to the purposes of the CPA.  The 

scenario sketched above is where Section 40(1) of the CPA in respect of unconscionable conduct, 
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applies. This section provides that “(1) A supplier or an agent of the supplier must not use physical force, 

coercion, undue influence, pressure, duress or harassment, unfair tactics or any other similar 

conduct, in connection with any— (a) marketing of any goods or services; (b)  supply of goods or services 

to a consumer; (c)  negotiation, conclusion, execution or enforcement of an agreement to supply any 

goods or services to a consumer; (2) In addition to any conduct contemplated in subsection (1), it is 

unconscionable for a supplier knowingly to take advantage of the fact that a consumer was 

substantially unable to protect the consumer’s own interests because of physical or mental disability, 

illiteracy, ignorance, inability to understand the language of an agreement, or any other similar factor. 

 

The provisions in this section in intended, in our view, to deal with instances where  advantage was taken 

of the fact that a consumer was “... substantially unable to protect their own interests because of 

physical or mental disability, illiteracy, ignorance, inability to understand the language of an agreement, 

or any other similar factor “,and where pressure selling tactics were employed. 

 

 

14.5.3. Recommendation w.r.t. sales to vulnerable groups  

 

The NCC should investigate these complaints and where it finds that the above provisions have been 

contravened, should enforce the provisions of the CPA where they have not been resolved.   

 

14.6. EXTENSION OF CREDIT TO CONSUMERS /RECKLESS LENDING 

 

14.6.1. Consumer complaint  

 

The coupling of points’ sales agreements and credit agreements, seems to be widespread. Consumers 

also complained about being given loans without their knowledge, consent and a proper explanation of 

their resultant rights and obligations. Linked to this it appears, from consumer accounts, that either no 

affordability assessments were done at the time of sale or that they were not done as required. Some 

consumers reported instances where their current expenses were not (fully) taken into account. As a 

result a large number of consumers discover within the first 12 months of the credit agreement that they 

could not afford the credit and what they had signed up for.  

 

14.6.2. Discussion 

 

The Clubs submitted that they enter into different agreements with consumers. These include agreements 

in respect of the purchase of the points or timeshare, applications for membership and applications for 

credit, where consumers cannot afford to pay cash for the points or timeshare. It appears that generally, 

the Clubs’ developers provide credit through vendor finance to consumers, as they claim that the types 

of products that afford consumers personal as opposed to real rights, do not generally get financed 

through the banks.  Regarding the reckless credit allegations, the Clubs maintain that the required 

affordability assessments are done as required by the NCA.   

 

The Panel requested the Clubs to provide a sample of standard form contracts concluded with consumers. 

From perusing these, the Panel observed that the different contracts, their disclosures and documents to 

be incorporated into the contracts by reference, such as the Constitution and Rules of the Clubs, are 

packaged together in a lengthy and complicated set of documents. For one of the Clubs for example, has 

a table of contents listing the quotation for the credit agreement, details of the applicants’ affordability 



VACATIONAL OWNERSHIP/ TIMESHARE INQUIRY 

83 
 

assessment, application for membership, purchase and credit agreement, the constitution, club rules and 

statutory disclosure of information.   

 

The volumes of documents, let alone their complexity, coupled with a high-pressure sales environment 

no doubt makes it difficult if not impossible for consumers to appreciate the contractual arrangements 

they are getting into. 

 

From this observation it is not difficult to understand why consumers did not appreciate what was 

happening at the time, that is, that they were entering into a series of contracts.  

 

Unsurprisingly, many consumers could not appreciate the fact that they were entering into and committing 

to multiple agreements, each with their own requirements, rights and obligations.  

 

Further, with the affordability assessment mixed into this complex set of documents. It is further not 

unsurprising that consumers did not/could not appreciate that an affordability assessment is being 

conducted, whatever the quality of the assessment. 

 

This aligns to the allegations that have been made that the affordability assessments amounted to mere 

tick box exercises. This was evidenced by consumers barely making it past year one in meeting their 

financial obligations in terms of the credit agreement, their membership fees and levies.  

 

In these circumstances there is a high probability that credit may have been extended to numerous 

consumers recklessly in contravention of the NCA.  

 

Section 80(1) of the NCA, envisages two types of reckless credit agreements, namely where a credit 

provider;  

 

(a) in terms of section 80(1)(a) failed to conduct the assessment as required by section 

81(2), irrespective of what the outcome of such an assessment might have concluded 

at the time; and  

 

(b) section 81(2) places an obligation on the credit provider to only enter into credit 

agreements with consumers once it has taken reasonable steps to assess - “(a) the 

proposed consumer’s (i) general understanding and appreciation of the risks and 

costs of the proposed credit, and of the rights and obligations of a consumer 

under a credit agreement; (ii) debt repayment history as a consumer under credit 

agreements; (iii) existing financial means, prospects and obligations; and ...” 

 

14.6.3. Recommendation w.r.t extension of credit/reckless credit to consumers  

 

The NCC should refer these complaints about alleged reckless credit to the National Credit Regulator to 

investigate. 
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14.7. NON-DISCLOSURE 

 

14.7.1. Consumer complaint 

  

Consumers alleged that sales agents did not disclose critical information prior to pressurising them into 

signing up for points/timeshares, club membership and credit.  The alleged non-disclosures relate to the 

products; the nature of the contracts they signed and their rights and obligations; information of the other 

contracting parties and their roles (this was often aggravated by hired venues and marketing companies 

being used for marketing presentations where the sales also took place); price and pricing; fees, levies 

and charges; limitations; restrictions; duration; cancellation; refund or cancellation fee.  

 

Some consumers alleged that they were not made aware that, over and above the capital amount they 

paid for purchasing the points, there was an annual levy/management fee amount payable. Some 

submitted that they were told of a minimal levy payable and were shocked when they started receiving 

the invoices for the levies and then realising that they were much higher than they were made to believe 

when they signed up.  

 

In many instances, consumers allege that the issue of levies was either not mentioned at all, or the full 

extent thereof not fully explained. They complained that only membership fees are disclosed during the 

sales presentations without being informed of the annual levies/management fees. Consumers claimed 

that they were not told the true amounts payable on a monthly basis, and usually only discover what the 

actual amount is when debit order deductions commence.  

 

Consumers also complained that they were not made aware that the contracts they signed up for are 

lifetime contracts  

 

Consumers also allege that the points system was not properly explained during presentations. As a 

result, consumers are not able to fully understand what type of accommodation the points they purchase 

entitle them to, for how many days, and during which season. 

 

14.7.2. Discussion 

 

The disclosure of information to consumers is one of THE key consumer protection measures. If 

information is not disclosed fully and appropriately, it compromises consumers’ ability to make well-

informed and appropriate decisions. Hence, the legislator in certain instances, across various pieces of 

legislation, prescribes not only what disclosures have to be made but also when they have to be made 

and the form the disclosures should take.  

 

First and foremost the PTSCA provides that certain disclosures have to be made at the point of advertising 

and during contracting for a property timesharing interest.  

 

The provisions relating to advertising are contained in section 6(1) of the PTSCA, and the information 

disclosure is prescribed in section 12. Regulations have been promulgated for practical guidance for the 

implementation of these sections. The Regulation65 provides that:   

 

                                                        
65 Regulation 3 of Regulation GN R327 in GG of 24 February, 1984. 
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“Any advertisement in regard to the alienation of a time-sharing interest shall contain- 

(a) the type or types of accommodation concerned such as a self contained apartment, hotelroom or 

caravan site; 

(b)  full particulars regarding the legal basis on which time-sharing interests in the particular property 

time-sharing scheme could be acquired; 

(c)  the total number of calendar years during which a prospective purchaser of a time-sharing interest 

in relation to a time module shall have the right to exercise his rights in respect thereof; 

(d)  the name and the physical address of the property time-sharing scheme; 

(e)  in the event of the property time-sharing scheme not being completed, the intended date of such 

completion.” 

 

Section 4(1) of PTSCA prescribes the disclosures and contents of contracts. It requires that the seller 

provides the; 

  names of the purchaser and the seller and their residential or business addresses in the 

Republic;  

 a description of the legal basis and duration of the relevant property time-sharing scheme and 

of the time-sharing interest which is the subject of the contract, including the recurrent period 

during which and the conditions on which the purchaser shall be entitled to the relevant time-

sharing interest;  

 a description of the relevant immovable property;  

 a statement as to whether such immovable property is held by the seller by virtue of ownership 

or lease and, in the case of a lease, the name and address of the lessor and the duration of the 

unexpired period of such lease; 

 if the seller is not the registered owner of such immovable property, the name and address of 

that owner;  

 if the immovable property is encumbered by a mortgage bond, the name and  address of the 

person, in favor of whom, or, in the case of a participation bond, the name and address of the 

relevant nominee company referred to in the Participation Bonds Act, 1981 (Act No. 55 of 1981), 

in favor of which the mortgage bond is registered at the time the contract is concluded;  

 the amount or nature of the relevant consideration; 

 the annual rate at which interest (if any) is to be paid on any balance in respect of the relevant 

consideration; 

 the amount, or the method of determining the amount, of each installment payable under the 

contract in reduction or settlement of the relevant consideration (if any);  

 the due date, or the method of determining the due date of each such  installment; if a certificate 

in terms of section 7 (1) in respect of the relevant accommodation has not been issued at the 

time the contract is concluded, the latest date by which such certificate, subject to subsection 

(2), will be issued and delivered to the purchaser; 

 a statement of the place at which and the hours during which written details of the relevant 

property time-sharing scheme and of any rules in accordance with which the relevant time-

sharing interest is to be utilised, may be inspected; 

 an inventory of any movables which will be available for use by the purchaser in conjunction with 

the relevant time-sharing interest; and a statement as to the official language chosen by the 

purchaser in terms of section 3.” 
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The Regulation further provides that:  

 

“A developer of a time-sharing interest shall prior to the signing of a contract by a purchaser have 

the following written information or documents, as the case may be, readily available for the benefit 

of or for inspection by the intended purchaser, at all locations from which time-sharing interests in 

a particular property time-sharing scheme are being sold; 

 

(a) the site development plan, floor lay-out and in the event of the building relating to the 

particular property time-sharing scheme not being completed, a copy of the building plans 

approved by the local authority concerned; 

(b) a copy of the then current management agreement; 

(c) the floor area in square metres of the accommodation; 

(d) the sport, recreational or any other facilities available for the exclusive use of purchasers 

and occupiers in that property time-sharing scheme; 

(e) a description of the legal basis of the property time-sharing scheme; 

(f) a statement as to whether the property time-sharing scheme is held under freehold or 

leasehold and if leasehold, the number of years during which the time-sharing interest 

concerned could be utilised by the purchaser in relation to his particular time module; 

(g) a description of the immovable property relating to the relevant time-sharing interest; 

(h) in the event of the immovable property being held by the seller by virtue of a lease the 

name and address of the lessor as well as a copy of such lease; 

(i) if the seller is not the owner, the name and address of the registered owner of the 

immovable property; 

(j) a statement as to whether the developer has any interest of whatever nature in the 

managing agent; 

(k) if the immovable property is encumbered by a mortgage bond, the name and address of 

the person, in favour of whom, or, in the case of a participation bond, the name and address 

of the relevant nominee company referred to in the Participation Bonds Act, 1981 (Act 55 

of 1981), in favour of which the mortgage bond is registered at the time the contract is 

concluded as well as the amount or amounts of such bond or bonds; 

(l) the amount and nature of the consideration; 

(m) the annual rate at which interest, if any, is to be paid on any balance in respect of the 

relevant consideration; 

(n) the amount, or the method of determining the amount of each instalment which would be 

payable under the contract in reduction or settlement of the relevant consideration; 

(o) the due date, or the method of determining the due date of each such instalment; 

(p) if a certificate in terms of section 7 of the Act in respect of the particular accommodation 

has not yet been issued, the latest date by which certificate will be issued and delivered to 

the purchaser; 

(q) an inventory of the minimum movables which will be available for use by the purchaser in 

conjunction with the time-sharing interest concerned; 

(r) a detailed projection of the estimated income and expenditure in respect of the operation 

and maintenance of the property time-sharing scheme for one year in advance, certified as 

adequate by both the developer and the person who actually manages that scheme; 

(s) the amount of the levy payable for at least the initial year by the purchaser for purposes of 

the operation of the relevant property time-sharing scheme and the maintenance of the 

relevant accommodation; 

(t) subject to the provisions of regulation 14, the basis on which the levy is being calculated; 

http://0-ipproducts.jutalaw.co.za.innopac.wits.ac.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsargstat%7d&xhitlist_q=%5bfield%20folio-destination-name:%27gnr327y1984r14%27%5d&xhitlist_md=target-id=0-0-0-696725
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(u) an indication of the age of the relevant accommodation; 

(v) the rules in accordance with which the time-sharing interest concerned is to be utilised;  

(w) and the group or groups as set out in section 12 of the Group Areas Act 36 of 1966, to 

whom time-sharing interests in respect of the property time-sharing scheme concerned, will 

be sold.”66 

 

The CPA also contains extensive provisions regarding the form and contents of disclosures for consumer 

transactions. Section 22, 23 and 27 of the CPA require for disclosures to be in plain and understandable 

language, for price of goods or services to be displayed for the consumer. Therefore, any other costs 

those consumers would pay for a service need to be disclosed to the consumer. The legislation further 

provides that intermediaries acting on behalf of another entity (such as an agent) will have to make certain 

disclosures as prescribed by the Minister.   

 

Regulation 9(1), (2) and (4) of the Regulation 67  provides for the information to be disclosed by 

intermediaries as follows; 

“(1) For the purposes of section 27(3) of the Act, an intermediary must disclose to a person 

contemplated in subparagraphs (i) and (ii) of paragraph (a) of subsection (1) of section 27, 

the information provided for in sub-regulation (2) in accordance with the provisions of sub-

regulation (3) and (4), but this regulation does not detract from the provisions of any other 

applicable law.  

(2) An intermediary must in the manner and form of delivery agreed to with the consumer; 

(a) disclose his, her or its full names, physical business address, postal address, phone 

numbers, cellular telephone number, facsimile number email address and any 

registration number assigned or issued to the intermediary by any regulatory body; 

(b) provide his or her identity number, or if the intermediary is a juristic person, its 

relevant registration number; 

(c)       if the intermediary is a juristic person, the contact details of its public officers; 

(d) specify the exact service to be rendered by the intermediary; 

(e)  At the request of the consumer, disclose the fee payable to the intermediary for 

services provided by the intermediary including the basis for calculating the fee; 

(f) inform the consumer of any other costs the intermediary is entitled to recover from 

the consumer, and under what circumstances; 

(g) specify the frequency with which the intermediary will in writing account to the 

consumer in respect of his, her or its mandate; 

(h) at the request of the consumer, specify how, when and how often any amount owing 

to the consumer will be paid to the consumer; 

(i) disclose any information, at any relevant time, which may be relevant to the 

consumer when deciding whether to acquire the service rendered by the 

intermediary, or whether to continue with the existing services; 

(j) disclose commission, consideration fees, charges or brokerages payable to the 

intermediary by any other person; 

(k) provide details of any code of conduct or other standard applicable to the 

intermediary or to the service being rendered , as the case may be; 

(l) disclose whether he or she or it have ever been; 

                                                        
66 Regulation 4 of Regulation GN R327 in GG of 24 February 1984. 

67 Regulation 9 of Regulation GN R. 293  in GG of 1 APRIL 2011  
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(m) found guilty of any offence involving dishonesty which was punishable by criminal 

imprisonment without the option of a fine; 

(i) placed under sequestration, liquidation or judicial management; 

(ii) or still an un-rehabilitated insolvent; and 

(n) disclose any other information which may be relevant and which he or she may 

reasonably be expected to be aware of. 

 

(4) An intermediary must immediately in writing disclose to a consumer the existence of any 

circumstance or any personal interest in the relevant service or goods which gives rise or 

may give rise to an actual or potential conflict of interest, or perception of conflict of interest, 

in relation to the intermediary, and then the intermediary must take all reasonable steps to 

ensure fair treatment of the consumer.” 

 

Evidence placed before the Panel indicates extensive use of agents in the marketing and selling of points 

and timeshares to consumers. However, there is no indication that these agents adhere to the 

prescriptions of the above legislative provisions and regulations. 

 

The National Credit Act 34 of 2005 (“NCA”) regulates credit agreements68. The NCA defines a credit 

agreement as an agreement meeting all the criteria set out in section 8 of the NCA.69 An agreement 

constitutes a credit agreement if it is a credit facility, a credit transaction, a credit guarantee, or a 

combination of them.70 The NCA is applicable due to the fact that some of the timeshares are often sold 

on credit.  

 

The NCA provides for disclosure, its form and effect on credit agreements in sections 92 and 93. Section  

92(1) of the NCA provides for pre-agreement disclosures to be made. It  provides that a credit provider 

must not enter into smalll credit agreements unless the credit provider has given the consumer a pre-

agreement statement and quotation in the prescribed form. The NCA also provides for the disclosures for 

intermediate and large agreements. Section 93 deals with the form of credit agreements. The Minister 

may prescribe the form of credit agreements. Other disclosure requirements are contained in sections 

relating to the costs of credit.  

 

It is clear that there are many disclosures to be made to consumers at every stage of purchasing points 

and timeshare, during the advertising, marketing and selling.  We have reproduced the lists and 

requirements legislated in the various laws above, to show exactly how extensive the disclosure 

obligations are.  

 

From the documents reviewed, as provided to the Panel. We observed that these disclosures are 

generally made, but in a highly pressurised sales environment and through long lists of 

acknowledgements of the disclosures by the consumer by way of tick boxes. If consumers then also do 

not get the contracts within the cooling-off period, it renders these disclosures ineffectual and consumers 

unable to make informed decisions.    

 

Consumers might believe that information has not been disclosed to them, not as a result of non-

disclosure, but due to the sheer volumes of information provided to them within a highly pressurised sales 

                                                        
68 Section 4 of the National Credit Act No. 34 of 2005.  

69 Section 1 of the National Credit Act No. 34 of 2005.  

70 Section 8 of the National Credit Act No. 34 of 2005. 
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environment which makes it difficult to digest, comprehend and analyse. Bearing in mind that the 

decisions relate to the purchasing of the points or timeshare or not; to enter into a  credit agreement or 

not and its long term financial implications; the terms and conditions of membership to the Club in question 

and his or her rights and obligations in terms of the Club’s Constitution and Rules. Therefore, a more 

effective and efficient manner of making the prescribed disclosures has to be investigated .  

 

14.7.3. Recommendations w.r.t. non-disclosures  

 

It is recommended that:  

 The Minister of Trade and Industry promulgate regulations in terms of section 12 of the PTSCA 

prescribing the information which should be disclosed in writing by a seller to a purchaser prior 

to the signature of any contract by a purchaser. 

 The NCC investigate complaints that have been lodged and where it finds the above provisions 

of the CPA to have been contravened, to enforce the provisions of the CPA where they have not 

been resolved.   

 Where the alleged non-disclosure relates to a credit agreement, that the NCC refer the 

complaints to the NCR to investigate. 

 A co-ordinated, streamlined and simplified disclosure regime be developed by the NCC in 

consultation and co-ordination with other relevant regulators. 

 No valid contracts be concluded within a certain period of time from when disclosures are made 

to allow consumers to consider, digest and assimilate the disclosures. 

 

14.8. MISREPRESENTATION 

 

14.8.1. Consumer complaint  

 

Many consumers complained that the products were sold to them as investments after they specifically 

indicated to the sales agents that they are not interested in holidays. Promises were made that the points 

would give them access to certain facilities only to find out later that it is not even available through the 

Club. For example, access to campsites, accommodation in London and Australia, being the awarded 

“bonus” or “free” points, only to find out subsequently that those “bonus” or “free” points are not free but 

in fact increase their financial obligations in respect of the annual management fee etc. 

 

Many consumers were under the impression that they were signing an agreement that would help them 

market their points to other consumers and thus either cover the costs of the rising levies or to obtain an 

income from their existing points.  It is for this service, consumers believed they paid an initial cost.  These 

consumers complained that they subsequently found out that what they in fact did was to sign an 

additional contract to purchase points/timeshare which made them liable for additional fees.   

 

Many consumers complained about promises made relating to their membership benefits that were not 

fulfilled. A typical example of this is the case of the member of one of the Clubs, who was only able to 

access accommodation three times in 20 years when the consumer was promised a much higher 

frequency of access. 

 

One consumer was under the impression that he was taking over his uncle’s club points while in fact what 

he signed was not a transfer of points, but he was signing a new contract for buying points. 
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14.8.2. Discussion 

 

There are a number of provisions in the CPA that deal squarely with these types of allegations and 

provides redress to consumers, should these allegations be found to be true.  

 

These are contained in the main sections 29 and 40 of the CPA, where section 29 deals with false and 

misleading representations and section 40 addresses the unconscionable conduct.   

 

Section 29 of the CPA which deals with false or misleading representation concerning those goods or 

services, provides that “A producer, importer, distributor, retailer or service provider must not market any  

goods or services— (a)  in a manner that is reasonably likely to imply a false or misleading representation 

concerning those goods or services, as contemplated in section 41; or  (b)  in a manner that is misleading, 

fraudulent or deceptive in any way, including  in respect of—  (i)  the nature, properties, advantages or 

uses of the goods or services;  (ii)  the manner in or conditions on which those goods or services may be  

supplied;  (iii)  the price at which the goods may be supplied, or the existence of, or  relationship of the 

price to, any previous price or competitor’s price for  comparable or similar goods or services;  (iv)  the 

sponsoring of any event; or  (v)  any other material aspect of the goods or services.“ 

 

Section 40(1) and (2) find application in the above scenarios. Section 40(1) provides that, “A supplier or 

an agent of the supplier must not use physical force against a consumer, coercion, undue influence, 

pressure, duress or harassment, unfair tactics or any other similar conduct, in connection with any— (a) 

marketing of any goods or services; (b) supply of goods or services to a consumer; (c) negotiation, 

conclusion, execution or enforcement of an agreement to supply any goods or services to a consumer; 

...”. Section 40(2) provides that, “In addition to any conduct contemplated in subsection (1), it is 

unconscionable for a supplier knowingly to take advantage of the fact that a consumer was substantially 

unable to protect the consumer’s own interests because of physical or mental disability, illiteracy, 

ignorance, inability to understand the language of an agreement, or any other 40 similar factor.”  

 

The provisions provided above are applicable to the scenarios sketched earlier in the report by 

consumers. 

The explanation provided is that in some instances rogue agents are to blame. This aspect will be dealt 

with later in this report. This is assuming that these contracts were concluded after the coming into 

operation of the CPA  

 

14.8.3. Recommendation w.r.t. misrepresentation  

 

The NCC should investigate complaints that have been lodged and where it finds that the above 

provisions have been contravened to enforce the provisions of the CPA.   

 

14.9. COOLING-OFF 

 

14.9.1. Consumer complaints 

 

There are delays with the issuing of contracts to consumers, with the result that they only get the contracts 

long after the cooling-off period has expired, thus being unable to terminate their contracts during the 

cooling-off period.  
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Generally, when consumers tried to cancel contracts within the cooling-off period they were either unable 

to get hold of anyone to assist or they were told that they needed a membership number.  By the time the 

membership number was allocated, they were informed that the contract then fell outside the cooling-off 

period.  

 

Some consumers reported that they were not provided with contracts to enable them to read through 

them and familiarise themselves with the terms and conditions before signing. They reported being only 

allowed to scan through the contracts during the sales process, all the time being rushed through it by 

the sales person. Consumers are generally not afforded an opportunity to take the contracts home 

overnight to read prior to signing. Many reported that they were not given the contract after signing, 

realising only at a later stage that the contract was only couriered after the lapsing of the five day cooling-

off window. 

 

14.10.3 Discussion 

 

The right to cool-off is contained in various laws, codes and the proposed VOASA Code. The period to 

cool-off varies from 5 (NCA, CPA) to 7 days, the latter in terms of the ECTA.  

 

The CPA in section 16 provides for the right to cool-off. Subsection (3) provides that, “A consumer may 

rescind a transaction resulting from any direct marketing without reason or penalty, by notice to 

the supplier in writing, or another recorded manner and form, within five business days after the later 

of the date on which— (a) the transaction or agreement was concluded; or (b) the goods that were 

the subject of the transaction were delivered to the consumer. (4) A supplier must— (a) return any 

payment received from the consumer in terms of the transaction within 15 business days after— (i) 

receiving notice of the rescission, if no goods had been delivered to the consumer in terms of the 

transaction; or (ii)  receiving from the consumer any goods supplied in terms of the transaction; and 

(b)  not attempt to collect any payment in terms of a rescinded transaction, except  as permitted in terms 

of section 20(6).“ (Emphasis added)  

 

This right to cool-off is qualified in the CPA. However, this right only applies to transactions resulting from 

direct marketing. Direct marketing as defined in section 1 of the CPA, as means “to approach a person, 

either in person or by mail or electronic communication, for the direct or indirect purpose of— (a) 

promoting or offering to supply, in the ordinary course of business, any goods or services to the person; 

or (b) requesting the person to make a donation of any kind for any reason; “ 

 

Section 121 of the NCA provides for the cancellation of the contract within a short period after concluding 

it. It provides as follows:  “121. (1) This section applies only in respect of a lease or an installment 

agreement entered into at any location other than the registered business premises of the credit provider.  

(2) A consumer may terminate a credit agreement within five business days after the date on which the 

agreement was signed by the consumer, by— (a) delivering a notice in the prescribed manner to the 

credit provider; and (b) tendering the return of any money or goods, or paying in full for any services, 

received by the consumer in respect of the agreement.” 

 

There is no question from the process explained during the Inquiry that the transactions resulted from 

direct marketing and that section 16 of the CPA applies. In all the instances where consumers therefore 

wanted to cancel, they were quite entitled and within their rights to do so.  

 

The right to cool-off is also clearly disclosed in the contracts the Panel had sight of. 
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As is the case with the CPA, the cooling-off period under the NCA commences from the date the consumer 

signed the agreement. The CPA requires notice in writing whereas the NCA requires “notice in the 

prescribed manner”. 

 

Issues that arise from this are that consumers report that they do not get the contracts in time to read and 

decide whether they want to cancel or not within the cooling-off period. Secondly, many obstacles are put 

in their way, preventing them from delivering the written cancellation notice to the seller within the cooling- 

off period.  

 

During the Inquiry consumers as well as industry participants alluded to and made the Panel aware that 

consumers were often, on the day, provided with a copy of the contract but that at that stage the contract 

was still unsigned by the Club representative. Irrespective, the cooling-off period was calculated as from 

the date when the unsigned contract was provided to the consumer. Clearly at that stage the contract 

was not yet”concluded”, hence the cooling-off period could not have commenced.  

 

The possession of the contract by consumers, once it had been signed, should be a condition precedent 

to the consumer exercising his or her cooling-off rights. It would be pointless for the window to start 

running before all the parties to the contract have a copy of the contract, as that would defeat the purpose 

of the window period. Though the Laws allowing for the cooling-off rights, require that consumers be 

provided with the contracts once signed, they do not link the commencement of expiration dates of the 

cooling-off period to the provision of the contract. This means that there is no obligation on the sellers to 

provide the contract to consumers in good time for them to effectively exercise their cooling-off rights.   

 

A possible way forward is to incorporate a requirement (in the Law in the long-term and the Codes in the 

short-term), that a consumer be placed in possession of the “concluded” contract and that the cooling-off 

period only commence from the date the consumer had been placed in receipt of the concluded contract.  

 

About obstacles being placed in the way of consumers giving notice of cancellation, a way forward has 

to be found that would enable consumers to give legally valid notices of cancellation to the address/es 

(whether physical or not) provided by the seller, and upon proof those notices are deemed to have been 

given validly. 

 

14.9.2. Recommendations w.r.t. cooling-off 

 

It is recommended that: 

 

 It be made obligatory that all consumers are provided with the concluded contract (signed 

by both parties) on the day of the sale. 

 The cooling-off period commence only once the last party has appended his/her signature 

to the contract AND it has been delivered to the consumer. 

 Given the general complexity of the contract and due to the added complexity resulting 

from the incorporation by reference of the Clubs’ Constitution and Rules and the multitude 

of prescribed disclosures, careful consideration should be given to the cooling-off period 

being extended for the consumer contracts.   

 To overcome a game of “hide and seek” and preventing consumers from giving notice of 

cancellation within the cooling-off period when they attempt to do so, a provision be 

prescribed by the Minister of Trade and Industry, in terms of section 12 of the PTSCA, for 
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the Club to disclose an email address where notice of cancellation is deemed to be received 

once proof of remittance is provided. 

 

14.10. CANCELLATION OF CONTRACTS  

 

14.10.1. Consumer complaints  

 

One of the single biggest issues consumers reported during the Inquiry is their inability to cancel their 

contracts with the Clubs, as they are lifelong or so-called contracts in perpetuity. Consumers complained 

they were made to sign lifetime contracts without being made aware or the implications being explained 

to them. Many consumers said they only discovered this when they tried to cancel their contracts.  

 

Many of the points and/or timeshare contracts were subscribed to many years back. Due to the changes 

in consumers’ life circumstances, such as divorce, retrenchment, retirement, emigration, ill-health, and 

others, many consumers wanted to cancel their contracts. In respect of ill health the Panel heard from 

consumers about relatives whom are wheelchair bound and cannot make use of the available holiday 

accommodation. As well as consumers who are too old to travel long distances to make use of the holiday 

accommodation and facilities that are not suitable to accommodate special needs of the ill and frail. 

Irrespective of the reasons provided, all of these individuals complained of their inability to cancel the 

contracts they signed with the Clubs.  

 

Timeshare companies are accused of failing to consider the change of a consumers’ financial status or 

other circumstances when consumers request cancellation of their contracts.  

For many consumers who managed to get their contracts cancelled, that was done with complete 

forfeiture of all the monies paid over the years. For some they have not had the benefit of holidays at all 

due to unavailability of accommodation. 

 

Consumers also complained about the conditions of cancellation, for example, the insistence on only 

allowing cancellations at specific times of the year e.g. between January and June; large amounts 

required to cancel (e.g. where in the one consumer complaint, a 45% termination fee was required.) 

 

14.10.2. Discussion 

 

Generally in respect of contracts with a term, in terms of the law of contract, the contract remains valid 

for the full period for which it was concluded. If, however, the parties wish to terminate prematurely they 

can terminate upon agreement by all parties involved, alternatively notice of termination and reasons 

therefore should be given to the party/parties. 

 

The legal position in South Africa is that a court will not likely infer, from the absence of specific provisions 

relevant to the termination of an agreement, that the contract is intended to operate in perpetuity. The 

Supreme Court of Appeal (SCA) adopted the attitude to the issue as to whether or not the agreement was 

in fact capable of termination on reasonable notice by either party. In Plaaskem vs Nippon Africa 

Chemicals71, the SCA emphasised that the first question is one of construction. Having considered the 

terms of the agreement, the SCA found that there was no express term dealing with the agreement's 

duration, and also that there was no indication that the parties intended to be bound in perpetuity. The 

second investigation necessary concerns the intention of the parties, having regard to the nature of the 

                                                        
71 2014 (5) SA 287 SCA 
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relationship between them, as well as the surrounding circumstances. The court held that where an 

agreement required the parties to form and maintain a close working relationship, with regular contact 

and interaction between them, it was reasonable to assume that the nature of the relationship may change 

from time to time. That commercial reality strongly suggests an intention by the parties not to be bound 

in perpetuity.  

 

Having applied these tests, and after taking into account the surrounding circumstances and the fact that 

the contract was silent as to its duration, the SCA held that it was necessary that a tacit term be imported 

into the agreement to the effect that the contract could be terminated by either party on reasonable notice. 

 

The CPA in section 14 on ‘expiry and renewal of fixed term contracts’ read with sections 22, 23, 26, 27, 

51 and regulation 44 deals with expiry of fixed term contracts and provides that “if an agreement is for 

a fixed term ...” the contract may not exceed the prescribed period.    From the contracts reviewed, these 

contracts are however, not for fixed term but only allows for cancellation for breach by the Club on the 

part of consumers.   

 

This is different though for share block agreements. The share block agreement remains in force for as 

long as a member holds shares or until the shareholder is entitled to transfer the shares.72 

 

Section 14(4) of the CPA provides that;  

“the Minister may, by notice in the Gazette, prescribe— (a)  the maximum duration for fixed-term 

consumer agreements, generally, or for specified categories of such agreements; (b)  the 

manner and form of providing notices to the consumer in terms of subsection (2)(c); (c)  the 

manner, form and basis for determining the reasonableness of credits and  charges 

contemplated in subsection (3); and (d)  other incidental matters as required to provide for the 

proper administration of this section. 

 

As these agreements generally are not fixed term contracts and accordingly section 14 of the CPA does 

not find application, the common law principles apply to the duration and cancellation of the contract.   

 

Section 4 of the CPA speaks to the realisation of consumer rights. It enjoins a court or a Tribunal in section 

4(2) to;   

“...in any matter brought before the Tribunal or a court in terms of this Act— (a)  the court must 

develop the common law as necessary to improve the realisation and enjoyment of consumer 

rights generally, and in particular by  persons contemplated in section 3(1)(b); and (b)  the 

Tribunal or court, as the case may be, must— (i)  promote the spirit and purposes of this Act; 

and (ii)  make appropriate orders to give practical effect to the consumer’s right of access to 

redress, including, but not limited to (aa) any order provided for in this Act; and (bb) any 

innovative order that better advances, protects, promotes and assures the realisation by 

consumers of their rights in terms of this Act.”  

 

Furthermore, it prescribes in subsection (3) that;   

“...if any provision of this Act, read in its context, can reasonably be construed to have more than 

one meaning, the Tribunal or court must prefer the meaning that best promotes the spirit and 

purposes of this Act, and will best improve the realisation and enjoyment of consumer rights 

generally, and in particular by persons contemplated in section 3(1) (b). 40 (4) To the extent 

                                                        
72 https://www.privateproperty.co.za/advice/property/articles/share-block-schemes/3568 
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consistent with advancing the purposes and policies of this Act, the Tribunal or court must 

interpret any standard form, contract or-other-document-prepared or published by or on behalf 

of a supplier, or required by this Act to be produced by a supplier, to the benefit of the 

consumer— (a)  so that any ambiguity that allows for more than one reasonable interpretation 

45  of a part of such a document is resolved to the benefit of the consumer; and (b)  so that any 

restriction, limitation, exclusion or deprivation of a consumer’s legal rights set out in such a 

document or notice is limited to the extent that a reasonable person would ordinarily contemplate 

or expect, having regard to—(i) the content of the document; “ 

 

Considering the Plaaskem matter and the provisions of the CPA quoted above, it is clear that indeed the 

contracts, though no term is set nor a cancellation provision is contained for the consumer to exercise, 

they are still capable of being canceled on reasonable notice by the consumer.  

 

Further support for this approach is contained in section 4(4) of the CPA which provides that standard 

term contracts should be interpreted in favour of the consumer. It provides that;   

“(4) To the extent consistent with advancing the purposes and policies of this Act, the Tribunal 

or court must interpret any standard form, contract or other document prepared or published by 

or on behalf of a supplier, or required by this Act to be produced by a supplier, to the benefit of 

the consumer— (a)  so that any ambiguity that allows for more than one reasonable 

interpretation of a part of such a document is resolved to the benefit of the consumer; and (b)  so 

that any restriction, limitation, exclusion or deprivation of a consumer’s legal rights set out in 

such a document or notice is limited to the extent that a reasonable person would ordinarily 

contemplate or expect, having regard to—  (i) the content of the document; “ 

 

The cancellation of credit agreements is inextricably linked with the cancellation of the contract for the 

purchase of the points and the application for membership agreement. The purchasing of the points or 

timeshare linked to the property rights in the Clubs pool of shared vacation accommodation, is what forms 

the condition precedent to the consumer becoming a member of the Club. The credit was applied for and 

extended (presumably) for the purchase of the points.   

 

Sections 122, 125 and 127 of the NCA deal with the cancellation of credit agreements. They clearly 

provide that credit agreements may be terminated at any time and sets no baseline of the amount of 

capital the consumer has to repay before being entitled to give notice to cancel the credit agreement. 

These sections provide as follows: 

 

 “s122. (1) A consumer may terminate a credit agreement at any time by paying the settlement 

amount to the credit provider, in accordance with section 125.”  

 

 “125. (1) A consumer or guarantor is entitled to settle the credit agreement at any time, with or 

without advance notice to the credit provider. “ 

 

 “127. (1) A consumer under an installment agreement, secured loan or lease-  (a) may give 

written notice to the credit provider to terminate the agreement; and  (b) if the goods are in the 

credit provider’s possession, require the credit provider to sell the goods; or  (ii) otherwise, return 

the goods that are the subject of that agreement to the credit provider’s place of business during 

ordinary business hours within five business days after the date of the notice or within such other 

period or at such other time or place as may be agreed with the credit provider…  (5) After selling 

any goods in terms of this section, a credit provider must-  (a) credit or debit the consumer with 
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a payment or charge equivalent to the proceeds of the sale less any expenses reasonably 

incurred by the credit provider in connection with the sale of the goods; and ...” 

 

Each of the Clubs reported their own approaches and policies on cancellations. They set certain 

conditions for cancellation of contracts. These conditions include how long the membership has been in 

place, the period in the year when contracts may be cancelled, length of cancellation notice, status of 

financial obligation to the Club, for example, that all financial obligations should be up to date and the 

year’s obligations paid up.  

 

It was reported by many consumers that in cases where they requested cancellation due unaffordability 

and/or a change in circumstances, in most cases they were requested to submit sensitive information for 

submission to and consideration of QVC’s review committee. Most consumers intimated their discomfort 

with divulging sensitive personal information to third parties, especially as it opened them to breach of 

confidential sensitive personal information. The information usually requested for submission to the QVC 

review committee were the following: 

 

 6 months’ bank statements 

 Proof of income 

 Asset statement 

 Monthly income and expenses 

 

This review committee process for considering cancellations was discontinued.  As at the date of this 

report, most of the Clubs participating in the Inquiry, indicated that they have since 2017, subscribed to 

and implemented the proposed Cancellation Policy set out in the VOASA Industry Code of Conduct. This 

proposal is that consumers may cancel their club membership with written notice of resignation from the 

Club to the managing agent. Cancellations would be subject to consumers having paid up all monies 

owing to the Club, including the current year’s membership fee in full, a cancellation fee of no greater 

than the current membership fee in respect of the following year and the consumer having paid all monies 

for the timeshare interests in full. In all instances the parties may make arrangements for the payments 

set out above. Cancellation of the credit agreement is subject to the consumer having paid up at least 

30% of the original purchase price excluding credit charges and the consumer signing the relevant 

cancellation documentation. The Code makes specific provision for special considerations for 

cancellations in the proposed clause 5.11. It provides that cancellation may be granted, amongst others 

to alleviate hardships and for consumers over 70 years of age.  

 

As the CPA does not provide for cancellation of non-fixed term contracts, the common law applies to the 

membership agreements, and accordingly the position in Plaaskem would prevail in a situation where a 

consumer wishes to cancel the contract. In many instances consumers wanted to cancel due to non-

performance on the part of the Clubs’ or their associates acting in the Clubs’ behalf. 

 

Credit agreements are subject to the National Credit Act and the provisions of section 127 apply. This 

means consumers can cancel the credit agreement at any time with notice to the credit provider. The 

conditions the industry is attempting to impose on cancellations runs counter to the provisions of the NCA. 

As such those conditions cannot be legally sustained.  
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14.10.3. Recommendations w.r.t cancellation of contracts 

 

It is recommended that the: 

 

 NCC refers complaints relating to refusal to cancel credit agreements to the NCR to investigate.  

 The Minister promulgate regulations in terms of section 14(4) of the CPA, to specify the Purchase 

of Points and Membership Application Agreements, entered into between Consumers and 

Clubs, as fixed term agreements. 

 The Minister by regulation promulgate the maximum duration for the fixed term of Purchase of 

Points and Membership Application Agreements entered into between Consumers and Clubs.  

 The NCC  does not entertain the cancellation proposal for self-regulation by the industry for 

credit agreements as it -  

 Infringes the credit receivers’ statutory rights contained in the National Credit Act.  

 The NCC  does not entertain the cancellation proposal for both membership and credit 

agreements as they -  

 Might constitute collusive behavior for competitors to agree on contractual 

arrangements with their customers, such as arrangements regarding cancellation, in 

contravention of the Competition Act. 

 

14.11. UNAVAILABILITY OF ACCOMMODATION/NON-ACCESSIBILITY AND POOR 

QUALITY OF HOLIDAY ACCOMMODATION AND SERVICES 

 

14.11.1. Consumer complaints  

 

One of the major complaints and constant refrains from consumers during the Inquiry is their inability to 

access holiday accommodation of their choice at the times they wanted to go on holiday.  

 

Consumers felt they were lured into purchasing points and timeshare by promises of dream holidays 

locally and internationally in which the dream did not come true due to the persistent unavailability of their 

preferred accommodation at their preferred times.  

 

Consumers complained about the long lead-time for reservations (i.e. a year in advance, making it 

impossible for him/her to enjoy the benefits of his/her membership, as their employment situation does 

not allow for them to book holidays so long in advance);  the fact that on the day bookings open, the 

accommodation they wished to reserve is already unavailable; that points, they were sold believing they 

can access specific accommodation at specific periods, were inadequate to secure that accommodation; 

that the types of accommodation they were made to believe is within the Club’s portfolio, hence then 

buying the points does not exists or is not in the club’s holiday accommodation portfolio, (e.g. a consumer 

who bought points for camping only to be told after he had contracted that the Club does not have camping 

sites and a consumer who bought points to holiday in Australia with his children only to also find out after 

he contracted that the Club  does not have access to holiday accommodation in Australia); difficulty with 

getting holiday accommodation over school holidays; and unacceptable alternative accommodation 

proposed to substitute holiday accommodation of choice on the consumers’ preferred dates.  

 

Consumers complained that it is almost impossible for members to get the desired and promised 

accommodation at the place of their choice and at the time preferred by the consumers, which is usually 
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during school holidays. The annual levies and/or management fees for a specific year remained payable 

whether a consumer can secure the accommodation during that year or not. 

 

Then there were complaints about inaccessibility and unsuitability (sometimes accommodation is under 

renovation and consumers were not pre-warned) of the holiday accommodation or alternatives proposed 

to consumers, such as a beach instead of a mountain holiday; too long or too short a distance to travel; 

travel costs too high; inaccessibility for the elderly or persons with disabilities.  

 

The difficulty with getting holiday accommodation in the manner promised during sales presentations 

came up as a major problem across the board. Many of the members who made submissions mentioned 

that key amongst their complaints is the fact that some of the accommodation that they were told they 

could access is generally not available when they attempted to make a booking. More times than not, 

they were offered alternative accommodation, which was not necessarily matching in terms of quality and 

proximity to the accommodation they would have preferred. Some members even mentioned that when 

they were newly signed members they found that generally for a year or two they could secure preferred 

accommodation, however, over the years they say things have changed greatly.  

 

It was also mentioned that some of the local holidays could possibly have been realisable in the early 

days when there were fewer members signed in the books and the arrangement with the promised resorts 

were still in place. The complainant submitted that there is no real value in spending money purchasing 

points when on an annual basis you are expected to pay levies/management fees irrespective of whether 

you can secure the preferred accommodation or not.   

 

Some consumers mentioned that they were happy with their membership during the early days as it was 

beneficial to them. They report that however, over the years it is of no real use as it has proved to be not 

of the expected standard and quality promised.  It was further mentioned that some of the resorts as 

appeared in the glossy magazine that attracted members to join, were no longer part of the portfolio of 

stock available for use by members of particular clubs. 

 

The suggestion by some members is that perhaps over the years the Clubs have sold points to more 

members than they could service with associated or corresponding accommodation.  

 

Some members had joined as they had family overseas, mainly in Australia and some in the United 

Kingdom. They had said that they had been led to believe that they could book overseas holidays through 

their points. However, most said when they attempted to book they were told that there was no 

accommodation available and at times a few who were offered accommodation, were offered 

accommodation approximately three hours from their destination. Members further complained that they 

had been convinced to buy the points based on a misrepresentation and misinformation. 

 

When consumers are offered alternative accommodation for their holidays, they are usually given 

misleading information regarding the condition of that accommodation. The pictures they are given at time 

of offer are alleged to look much better than the actual accommodation. 

 

14.11.2. Discussion 

 

Section 47 of the CPA dealing with overselling and over-booking provides in subsection (2) that;  

“(2). A supplier must not accept payment or other consideration for any goods or services if the 

supplier— 



VACATIONAL OWNERSHIP/ TIMESHARE INQUIRY 

99 
 

 (a)   has no reasonable basis to assert an intention to supply those goods or 

provide those services; or 

 (b) intends to supply goods or services that are materially different from the 

goods or services in respect of which the payment or consideration was 

accepted. 

 (3)  If a supplier makes a commitment or accepts a reservation to supply goods or services on 

a specified date or at a specified time and, on the date and at the time contemplated in the 

commitment or reservation, fails because of insufficient stock or capacity to supply 

those goods or services, or similar or comparable goods or services of the same or 

better quality, class or nature, the supplier must— 

 (a) refund to the consumer the amount, if any, paid in respect of that commitment or 

reservation, together with interest at the prescribed rate from the date on which the 

amount was paid until the date of reimbursement; and  

(b)  in addition, compensate the consumer for costs directly incidental to the supplier’s breach 

of the contract, except to the extent that subsection (5) provides otherwise.  

(4) It is a defence to an alleged failure to supply any goods or services, as contemplated in 

subsection (3), if— 

 (a)  the supplier offered to supply or procure another person to supply a consumer with 

comparable goods or services of the relevant kind to satisfy the consumer’s request; 

and  

(b)  the consumer— 

 (i)  accepted the offer, and the supplier has supplied or procured another  person to 

supply the goods or services so offered and accepted; or  

(ii)  unreasonably refused that offer.  

(5)  Subsection (3) (b) does not apply if—  

(a) the shortage of stock or capacity is due to circumstances beyond the supplier’s control, 

subject to subsection (6); and 

 (b)  the supplier took reasonable steps to inform the consumer of the shortage of stock or 

capacity as soon as it was practicable to do so in the circumstances. 

(6)  Without limiting the generality of subsection (5)(a), a shortage of stock or capacity is not 

‘‘due to circumstances beyond the supplier’s control’’ if the shortage results partially, 

completely, directly or indirectly from a failure on the part of the supplier to adequately and 

diligently carry out any ordinary or routine matter pertaining to the supplier’s business.”  

 

These provisions deal with the complaints of unavailability of accommodation and impose an obligation 

on Clubs to make accommodation available, or pay a penalty to the consumer/refund the consumer a 

proportion of what the consumer paid.   

 

Section 47(2) prohibits a supplier from accepting payment “... for any goods or services if the supplier— 

(a) has no reasonable basis to assert an intention to supply those goods or provide those 

services;” This in the view of the Panel, obliges the Clubs to obtain and maintain independent assurance 

that it only establishes and issues points for sale to consumers when they have the required shared 

holiday accommodation available in their property portfolios. It should not matter that the holiday 

accommodation is required during the high season, as only the accommodation available during the high 

season should be converted to points for sale to consumers. This will ensure that consumers get access 

to the holiday accommodation promised to them, with the preferential treatment relevant to the tier of 

points they bought.  
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With regard to the long booking notice, the following was observed: Firstly, for a member of a Club not to 

be able to secure a booking the day bookings open, might be indicative of the Club having oversold points 

and not actually having vacation accommodation for their members.  Alternatively, the long booking period 

might be a construct to prevent consumers from accessing vacation accommodation due to it not being 

available in the first place. 

 

All of the above reflect the need for the regulation of the establishment and issuing of points coupled with 

regular vacation accommodation, their aligned points, inventory audits and rigorous management, and 

the tracking of reservations and bookings. 

 

14.11.3. Recommendations w.r.t unavailability of accommodation  

 

 It is recommended that:  

 

 Regular audits of the vacational accommodation available to the Clubs for conversion into 

points for sale to members to ensure the Clubs have the available holiday accommodation 

to service the points they have sold to members and for the points they wish -  

o the audit to take into account all points, sold or available for sale, relative to the 

movement (purchase and sale/acquisition and relinquishing of rights of access by 

the Club to shared holiday accommodation) in holiday accommodation inventory.  

 Regulatory oversight and requirements to be prescribed in respect of the Clubs’   

membership, reservation, and inventory management systems. 

 Regulatory oversight in respect of the rules of the Clubs to ensure all members are treated 

fairly and in a non-discriminatory fashion, and to ensure that the ules do not operate to 

infringe consumers’ rights to access vacational accommodation their points and/timeshare 

entitle them to. 

 The Panel further recommends that the NCC investigates complaints that have been lodged and 

where it finds that the above provisions have been contravened, to enforce the provisions of the 

CPA.  

 

14.12. CONVERSION OF CONTRACTS/RIGHTS 

 

14.12.1. Consumer complaints  

 

Consumers complained about their contracts being converted into term (often 7year/15 year) contracts 

and often at higher costs to them, instead of having their contracts cancelled. Consumers also brought 

complaints to the Inquiry of instances where they were misled and told that Clubs would market their 

points on their behalf as an investment, only to find out afterwards that the contracts had been converted 

into term contracts.  

 

For example, a consumer complained that she was induced to enter into a new "investment" agreement 

in 2015, under the pretext that this would solve her problem with the "lifetime" agreement she couldn't 

use due to her husband's health condition. In another instance a consumer was sold points for 

approximately R144 000, to supposedly resolve a problem regarding levies that she had been unaware 

of.  
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Complaints included those from some consumers that were told when they wanted to book holiday 

accommodation that the points they signed up for were not enough to cover the holidays/venues they 

requested and needed to buy additional points.  In addition to the obvious initial layout of the additional 

points, consumers did not understand that this process also would increase their costs and levies. 

 

Consumers who were persuaded to convert their timeshare weeks to points, reported having experienced 

problems with getting accommodation and the affordability of the fees and charges, which they did not 

experience previously. 

 

14.12.2. Discussion 

 

The same provisions apply as were discussed in paragraph  above. 

 

14.12.3. Recommendation w.r.t. conversion of contracts and rights  

 

The NCC should investigate complaints that have been lodged and where it finds that the above 

provisions have been contravened, to enforce the provisions of the CPA.   

14.13. QUALITY SERVICE  

 

14.13.1. Consumer complaint  

 

There were not too many complaints about the quality of the accommodation provided once consumers 

managed to secure accommodation. The few complaints received were about cleanliness and lack of 

certain consumables. 

 

14.13.2. Discussion  

 

Section 54 of the CPA provides in relevant parts that –   

“54(1) When a supplier undertakes to perform any services for or on behalf of a  consumer, the 

consumer has a right to— (c)  the use, delivery or installation of goods that are free of defects 

and of a quality that persons are generally entitled to expect, if any such goods are required for 

performance of the services; and having regard to the circumstances of the supply, and any 

specific criteria or conditions agreed between the supplier and the consumer before or during 

the performance of the services.  (2) If a supplier fails to perform a service to the standards 

contemplated in subsection 40 (1), the consumer may require the supplier to either— (a) remedy 

any defect in the quality of the services performed or goods supplied; or (b) refund to the 

consumer a reasonable portion of the price paid for the services performed and goods supplied, 

having regard to the extent of the failure.“ 

 

There were not many or significant complaints about the quality of the accommodations provided in 

exchange for the redemption of points. If however, such complaints come to the fore, this section above 

would find application. 

 

14.13.3. Recommendation w.r.t. quality of accommodation  

 

The NCC should investigates complaints that have been lodged and where it finds that the above 

provisions have been contravened, to enforce the provisions of the CPA.   
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14.14. COSTS AND VALUE OF POINTS 

 

14.14.1. Consumer complaints  

 

Consumers complained that it is not clear to them how the price and value of the points are determined, 

or against which criteria. They claim that they do not understand what their points are worth, and the level 

and duration of the holiday accommodation their points entitle them to.  

 

They also shared their unhappiness about their experiences that on occasion it was cheaper to obtain 

holiday accommodation directly from the hospitality service providers without using their points.  

 

Another complaint from consumers, is the drop and fluctuations in the value of the points they had bought, 

particularly at the point when they want to sell.  

 

14.14.2. Discussion 

 

It was found that based on the submissions made, there doesn’t seem to be a straightforward and 

common methodology understood by all, as to how the points are priced and valuated. For certainty of 

pricing and valuation of points as well as clarity as to what quality of accommodation and the time of year 

a certain quantity of points can secure, for consumers to know and understand what they are buying into, 

there is a need to establish a transparent methodology for determining the price and value of points sold 

to consumers across the industry.  

 

14.14.3. Recommendation w.r.t. costs and valuation of points   

 

It is recommended that: 

 

  The seller provide a clear and concise statement as part of its standard disclosures of the points’ 

value and the calculation behind it.  

 The disclosure reflect precisely the number of points required for an interval at the resorts 

consumers may access shared holiday accommodation at. 

 And that the Clubs provide consumers with an annual valuation certificate for their points, relative 

to the type of accommodation and the time of the year they can access that accommodation, with 

their points.  

 

14.15. ANNUAL INCREASES OF FEES, LEVIES AND CHARGES  

 

14.15.1. Consumer complaints 

 

Consumers complained that the annual increase of fees, levies and charges make the monthly payments 

difficult for them to keep up with. Many consumers mentioned that they wanted to cancel their contracts 

because the levies became unaffordable over time.  

 

Consumers raised the issue that they have no chance of making impactful submissions at the AGM’s, 

due to AGM’s being held in only one province. Meanwhile the Clubs service members from all over the 
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country, and also due to members being outnumbered by industry members and because some Clubs’ 

and developers’ directors hold a multitude of shares and proxies at the AGM.  

 

14.15.2. Discussion  

 

Regulation 4 of the Regulations in terms of Section 12 of the Property Time-Sharing Control Act 76 of 

1983 published in GN R327 in GG 9071 of 24 February, 1984   to the Property Time-Sharing Control Act 

75 of 1983 provides for the management association73: 

“(a)    to establish for administrative expenses a levy fund sufficient in the opinion of the management 

association for the repair, upkeep, control, management and administration of the property 

time-sharing scheme and the building or buildings relating thereto, for the payment of rates 

and taxes, for the supply of electric current, gas, water, fuel and sanitary and other services to 

the building, land and any premiums of insurance, and for the discharge of any duty or other 

obligation of the management association; 

(b)     to require the purchasers whenever necessary, to make contributions to such fund for the 

purposes of satisfying any claims against the management association; 

(c)     to determine from time to time the amounts to be raised for the purposes aforesaid; 

(d)    to raise the amount so determined by levying contributions on the purchasers in proportion to 

the time modules purchased by such purchasers...”74 (Emphasis added) 

 

The above regulation confirms the principle derived from the Unitrans Supply Chain Solutions (Pty) Ltd v 

SA Transport & Allied Workers Union & others (2014) 35 ILJ 265 (LC) (“Unitrans Supply Chain Solutions 

Case”) case. That the management association has the power to unilaterally determine the amounts to 

be raised for the purposes of maintaining the immovable property that the timeshare interest is held in.  

 

Regulation 7 of the regulations in terms of Section 12 of the Property Time-Sharing Control Act 76 of 1983 

published in of GN R327 in GG 9071 of 24 February, 1984, provides that with effect from the date on 

which any person other than the developer acquires a time-sharing interest in a particular property time-

sharing scheme, there shall be deemed to be established for that property time-sharing scheme, a 

management association of which the developer and such person are members, and every person who 

thereafter acquires a time-sharing interest in that property time-sharing scheme. Compliance with this 

provision would prevent a situation where members are outnumbered at meetings/AGMs where the 

maintenance levies are set and their views not taken on board.  

 

The Panel could not establish whether members of the Clubs form part of the management association 

as prescribed in terms of the PTSCA. If  “... every person who thereafter acquires a time-sharing interest 

in that property time-sharing scheme” (see above) are not members of the management association, this 

constitutes a contravention of the PTSCA. 

 

14.15.3. Recommendation w.r.t. annual increases of levies, fees and charges  

 

It is recommended that: 

 

                                                        
73  Regulation 1 of GN R327 in GG 9071 of 24 February, 1984, provides for an association consisting of representatives of 

a developer and purchasers of time-sharing interests, as provided for in regulation 7;  

74 Regulation 4 of GN R327 in GG 9071 of 24 February 1984. 
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 The NCC refer these complaints to the relevant regulator appointed/delegated in terms of the 

PTSCA for action to be taken where, and if there has been contraventions of the provisions of 

the PTSCA.  

 

 In consultation with other relevant regulators, investigate the Club’s practices in respect of their 

quorum requirements and the use of proxies at general meetings. Including Special general 

meetings and Annual general meetings, to ensure that members’ rights and interests are 

protected and safeguarded in relation to the determination of all and any forms of financial 

contributions to be made to the Clubs by the members.  

 

14.16. EXPIRY OF POINTS/FORFEITURE OF POINTS  

 

14.16.1. Consumer complaints  

 

The forfeiture of points after three years of rolling them over without ever being able to use them to access 

holiday accommodation, is a sore point for consumers. What makes them more aggrieved is that they 

sometimes could not use their points because they could not access accommodation of their choice 

during that period, or were told they did not have sufficient points to secure certain bookings, etc. The 

latter led them to bank the points for use in the following years. They would then bank the points and by 

year end they would be ready to book using the accumulated points, but the required accommodation 

would not be available.  

 

Additionally many consumers question why they should forfeit points without any reimbursements when 

they believe they have contributed to the building and maintenance of the Clubs’ property portfolios. 

 

There were also allegations that points are deliberately made to accumulate by not providing required 

accommodation, to a point where these points are forfeited, so that these companies can re-allocate them 

for their own benefit through their exchange companies. 

 

Consumers complained that often they could not use the points because they could not get the required 

accommodation, or the points sold to them were inadequate. 

 

14.16.2. Discussion  

 
Section 64 of the CPA (prepaid services and access to service facilities) provides that;  

“(1) If, in terms of any agreement, a consumer agrees or is required to pay—  

(a) a one-time or periodic membership fee or any similar charge; or 

 (b) any amount in respect of services or access to services to be provided at a date 

more than 25 business days after the payment is made, other than by way of a 

prepayment device contemplated in section 63, the amount so paid remains the 

property of the consumer until the supplier makes a charge against it in accordance 

with subsection (2).   

(2) A supplier may make a charge against the consumer’s money contemplated in subsection 

(1) once each month in advance for the pro-rata portion of the amount so held, as required 

to pay the ensuing month’s cost of the membership or service. 

 (3) If a supplier intends to close a facility to which the supplier has committed to provide 

future access in terms of an agreement with a consumer to provide any service, without 

making available a reasonably accessible alternative facility, the supplier must— 
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 (a) give written notice of that intention to such consumer, at least 40 business days 

before the intended date of closure; and 

(b)  no later than five business days after closing that facility. Refund to such consumer 

the balance of any money belonging to that consumer in terms of 

this section.   

(4) Subsection (3) (b), read with the changes required by the context, applies equally in respect 

of any involuntary closing of a facility contemplated in this section.“ (Emphasis added)  

 

The situation created through the consumers purchasing points is akin to consumers purchasing a prepaid 

voucher (points reflected as per points certificate) as their points entitle them to holiday accommodation. 

There are variables involved in redeeming the points for holiday accommodation, as per the rules of the 

respective Clubs. Availability of accommodation is a major factor, as is the question whether the consumer 

has sufficient points for the accommodation required.  

 

An important consideration in this Inquiry is whether, when you have bought and paid for access to goods, 

whether your rights to access those goods should ever expire.  

 

It could be argued that the provisions of section 64 quoted above, applies mutatis mutandis to points sold 

to consumers as the points enable consumers to access holiday accommodation. By analogy one could 

argue that where there is the imminent lapse of consumers’ points those consumers should be refunded 

the money they paid towards the maintenance of the holiday accommodation. This should be standard 

practice, moreover where consumers have not been able to access holiday accommodation due to its 

unavailability.  

 

 

14.16.3. Recommendation w.r. t. expiry and forfeiture of points   

 

It is recommended that: 

  

 Consumers be notified of the imminent lapse of their points and be refunded the money they 

paid towards the maintenance of the holiday accommodation the points are associated with.  

 In instances where a consumer could not secure holiday accommodation during any year, the 

consumer should pay a reduced levy/management fee.  

 In instances where a consumer is faced with the potential forfeiture of points due to non-

availability of accommodation, those point should be carried forward until the consumer is able 

to secure holiday accommodation as per their contractual rights. 

 

14.16.4. AGENTS  

 

14.16.5. Consumer complaint  

 

The main complaints against agents are that they make misrepresentations and false promises to 

consumers. They further use pressure sales tactics to coerce consumers into attending sales 

presentations and to transact for the purchase of points and entering into membership agreements with 

the Clubs.  
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Another big issue for consumers is that, in trying to exercise their rights to cool-off and terminate the 

contracts or address complaints, these agents wouldn’t take their calls, or they will send them from pillar 

to post until the cooling-off period had expired, and they are left without redress.  

 

Clubs also attempt to distance themselves from the conduct and liability of the agents who on their behalf 

they engage in marketing and transacting with consumers, to avoid addressing and resolving consumer 

complaints when consumers’ complaint.  

 

14.16.6. Discussion  

 

Common Law Vicarious liability   

The general rule of vicarious liability is that ‘a master is liable for the harm caused to third parties by the 

wrongful acts of an agent if such an agent is a servant and if such acts are done in the exercise of the 

function to which the servant has been appointed.’75  

There is however, an exception to the general rule, it has been held that, “a court will not hold someone 

liable for consequence he could not reasonably expect and therefore, not the natural result of his 

conduct”76 

Vicarious liability may in general terms be defined as “the strict liability of one person for the delict of 

another”.77 

For vicarious liability to attach applicable, certain requirements (mutatis mutandis in respect of agents) 

have to be satisfied, namely:78 the existence of an employer-employee relationship;79 the commission of 

a delict by the employee;80 and the fact that the employee acted within the scope and course of his or her 

employment.81 

Section 163 of the National Credit Act82 (“NCA”) sets out the requirements that credit providers will have 

to adhere to when making use of agents, amongst others ensuring that a credit provider, debt counselor 

or payment distributing agent must ensure that its employees or agents are trained in respect of the 

matters to which this Act applies.  

Section 2 and 5 of the PTSCA provides respectively for formalities in respect of contracts and invalidity 

of certain provisions  that;  

                                                        
75 Feldman (Pty) Ltd v Mall 1945 AD a733 at 735 to 736.  

76 NBS Bank Ltd v Cape Produce Company (Pty) Ltd and Others 2002 (2) SA 262 (A). 

77 Neethling, Potgieter and Visser Law of Delict (2010) 6th Ed 365.  

78  See Calitz 2005 TSAR 216. 

79  Smit v Workmen's Compensation Commissioner 1979 1 SA 51 (A) 61-62; Gibbins v Williams, Muller, Wright & Mostert 

Ingelyf 1987 2 SA 82 (T).  

80  Crown Chickens (Pty) Ltd t/a Rocklands Poultry v Rieck 2007 2 SA 118 (SCA). 

81  Scott 2012 TSAR 546. Also see Masuku v Mdlalose 1998 1 SA 1 (SCA); and Costa da Oura Restaurant (Pty) Ltd t/a 

Umdloti Bush Tavern v Reddy 2003 24 ILJ 1337 (SCA). 

82  The National Credit Act 34 of 2005.  

http://www.saflii.org/cgi-bin/LawCite?cit=1979%201%20SA%2051
http://www.saflii.org/cgi-bin/LawCite?cit=2012%20TSAR%20546
http://www.saflii.org/cgi-bin/LawCite?cit=2012%20TSAR%20546
http://www.saflii.org/cgi-bin/LawCite?cit=1998%201%20SA%201
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“2(1) No alienation of a time-sharing interest shall, subject to the provisions of section 9, be of 

any force or effect unless it is contained in a contract signed by the parties thereto or by their 

agents, acting on their written authority.  

(2)  The provisions of subsection (1) relating to signature by the agent of a party acting on the 

written authority of the party, shall not derogate from the provisions of any law relating to the 

making of a contract in writing by a person professing to act as agent or trustee for a company 

not yet formed, incorporated or registered.  

  5(1) A provision in any contract whereby-  

(a)  any person who acted on behalf of the seller in connection with the conclusion of the contract 

or the negotiations which preceded the conclusion of the contract, is appointed or is deemed to 

have been appointed as the agent of the purchaser;  

(b)  the seller is exempted from liability for any act, omission or representation by any person 

acting on his behalf  

(c)  the liability of a seller to indemnify the purchaser against eviction is restricted or excluded;  

(d)  the purchaser binds himself in advance to agree to an assignment by the seller of his 

obligations in terms of a contract, shall be null and void.”  

 

Section 38 and 40 of the CPA contains provisions holding agents liable directly for contraventions of those 

sections. 

 

From all these provisions is it clear that a principal will be held liable for the actions of agents. Should 

these principals include terms in the contract to absolve themselves from liability for the actions of their 

agents, those terms would be illegal and unlawful. 

 

In relation to the use of intermediaries not linked to the business, section 27 of the CPA, provides for 

disclosures by intermediaries, and states as follows: 

“(1) An intermediary must-    

 (a)   disclose prescribed information to- 

 (i)   any person whom the intermediary solicits or agrees to represent with respect 

to the sale of any property or services, or from whom the intermediary 

accepts any property for the purpose of offering it for sale; and 

 (ii)   any person from whom the intermediary solicits an offer, or to whom the 

intermediary offers to supply or supplies- 

(aa)   any service to be performed by a third person; or 

(bb)   any goods or property belonging to a third person; and  

(b)   keep the prescribed records of all relationships and transactions contemplated in this 

section. 

 (2) ...   

(3) The Minister may prescribe-  
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(a)   the information, including the manner and form of delivery of any such information, 

that an intermediary, or different categories of intermediary must provide in terms of 

this section; and  

(b)   any records, including the form and content of any such records, that an intermediary, 

or different categories of intermediary, must keep in terms of this section.” 

 

14.16.7. Recommendations w.r.t. agents  

 

It is recommended that:  

 

 The NCC should investigate and take action where the CPA had been contravened and refer 

matters relating to non-disclosure regulated under other Laws to the relevant regulators for 

investigation. 

 NCC recommends to the Minister to prescribe, in terms of section 27(3) (a) of the CPA the 

information, including the manner and form of delivery of any such information, that an 

intermediary, or different categories of intermediary, must provide in terms of the section. 

 That as part of the Code regulating the Industry, a Code of Ethics be developed and prescribed 

for all agents to adhere to. 

 That as part of the Code regulating the Industry, agents undergo compulsory training and obtain 

accreditation authorising them to sell points and timeshare to consumers. 

 

  

14.17. CONFIDENTIAL INFORMATION  

 

14.17.1. Consumer complaints 

 

Many questions have been raised about how the timeshare/points Clubs obtain consumers information 

to approach them with offers for the sale of points/timeshares. Of particular concern to consumers, is the 

fact that once they have been unable to book accommodation, their details are passed on to others who 

then approach them with offers to purchase more points to get access. Allegedly because either their 

points are insufficient to get the accommodation they need, alternatively to access “better” 

accommodation.  

 

There has been circumstances where consumers experienced a high level of uncertainty of the identity 

of seller of the points/timeshare and as a result with which entity they are dealing.  This stemmed from 

situations where, for example, a consumer was trying to exit one contract or had complaints regarding 

unavailability of accommodation, and in the course thereof they would then be approached by yet another 

sales agent seeming to know everything about their circumstances and offering them a supposed solution, 

generally involving them having to purchase more points.  

 

Many complaints stemmed from people thinking they were dealing with one entity while they were being 

sold completely new products from another entity.  Consumers also mentioned that upon further enquiry 

about the identity of the new entity, they found that in more instances than not, this new entity shares 

business premises with the initial company they had problems with but it operated under a completely 

different name.  

 

14.17.2. Discussion 
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There are two aspects that cause the above problems for consumers. 

 

The first aspect, is the lack of confidential treatment of consumers’ personal information.   

Recent developments in the South African law have seen the promulgation of the Protection of Personal 

Information Act83.  

The purpose of the Act is” to protect personal information, to strike a balance between the right 

to privacy and the need for the free flow of, and access to information, and to regulate how 

personal information is processed”.  

As most of the complaints date back many years prior to the promulgation of the POPI Act, the CPA and 

the NCA, some of the protection afforded to consumers by these pieces of legislation cannot be used for 

most of the complaints at hand. The POPI Act is a fairly new piece of legislation, however, it could provide 

the necessary protection for consumers in the future especially where the use of their personal information 

is concerned. 

 

It was an issue of concern for most complainants that their sensitive personal information seemed to have 

been shared with third parties without their prior consent. This was through complainants being contacted 

by associate entities or third party entities with too much knowledge of and access to their personal 

information. With the introduction of the above pieces of legislation, the interests of members or any 

consumers will most likely be protected against unauthorised dissemination.  

 

The second one, is that there is a high level of similarity in the names of entities in the industry. Causing 

difficulty for even the most discerning person to differentiate amongst them. Coupled with that, is the 

name changes and the various entities over the years.   What further complicates it for consumers is that 

there appears to be little regard for their confidentiality and that their information is freely shared across 

different entities, which makes it difficult for them to know whether they are dealing with the entity they 

have contracted with or an entirely different one.  

 

 

14.17.3. Recommendation w.r.t. confidential information  

 

It is recommended that:  

 

The NCC refer these types of complaints to the relevant Ombud in order for action to be taken against 

the perpetrators. 

 

  That as part of the Code regulating the industry, prescripts and guidance are included regarding 

Treatment of Consumers’ Confidential information 

 

14.18. LIABILITY OF HEIRS  

 

14.18.1. Consumer complaints 

 

Submissions have been made to the Panel about persons who have been misled into signing new 

contracts under the guise of signing receipt of an inheritance. In terms of the misrepresentation emanating 

from the contract signed under false pretenses, they then assumed responsibility for paying the annual 

                                                        
83 Act No. 4 of 2013 
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levies and/or management fee, which they only became aware of once they started receiving invoices 

annually. Upon Inquiry the one “heir” realised that he had been made to sign a new points contract.  

 

During the Panel hearings in various provinces, one of the common areas of dissatisfaction raised by 

members was the fact that the Clubs incorporated a clause in the timeshare/vacation ownership contracts 

that they purchased points/timeshare benefits, should be left as a legacy/inheritance in favour of the 

member’s descendants. Most members submitted that upon purchasing the timeshare points they were 

led to believe that these could be beneficial in the long run. They were further encouraged to leave them 

as inheritance in favour of their descendants. However, with the experience as well as the annual 

levies/management fees payable, the members realised that this will be a costly inheritance which they 

wouldn’t want to burden their children with.  

 

Another consumer was held liable for the levies of his late wife’s club membership.  The consumer only 

became aware four months prior to his wife’s death that she was a member of a holiday club.  The club 

was now trying to hold him liable in spite of the fact that they were married out of community of property.  

 

14.18.2. Discussion 

 

From the above there are issues of misrepresentation (that had been dealt with above) and the matter of 

inheritance (dealt with below).  

 

The South African law of succession prescribes the rules, which determine the devolution of a person’s 

estate after his death, and provides for all matters incidental thereto. It identifies the beneficiaries who are 

entitled to succeed to the deceased’s estate, the extent of the benefits they are to receive, and determines 

the different rights and duties that persons (for instance, beneficiaries and creditors) may have in a 

deceased’s estate. The manner in which assets are distributed depends on whether the deceased has 

left a will or other valid document containing testamentary provisions, such as an ante-nuptial contract. If 

the deceased has not left a valid will or valid document containing testamentary provisions, the deceased 

dies intestate. Similarly, if the deceased leaves a valid will, which does not dispose of all property, there 

is intestacy as to the portion not disposed of. In the event of intestacy, the assets are distributed in a 

definite order of preference among the heirs, as stipulated by the Intestate Succession Act.  

 

Testate succession is derived from the common law and the Wills Act. It is governed by the general 

premise that the assets of the deceased are distributed in accordance with the provisions of the will. If a 

specific property is left to a person, the disposition is termed a “legacy”. Legacies are distributed first. Any 

residue in the estate is given to the person, if any, who is appointed as heir. If the will appoints more than 

one heir, the residue is divided among them.    

 

The questions that we should therefore be asking are the following: 

 If there is any obligation on the heirs of members of timeshare/vacation ownership schemes to 

accept the points or timeshares as inheritance? 

 If the timeshare and/or points that were owned by the parents who had timeshare/vacation points 

qualifies as an “inheritance”. 

 

Section 1 (6) of the Intestate Succession Act84 provides as follows: 

                                                        
84  Intestate Succession Act 81 of 1987 
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“If a descendant of a deceased, excluding a minor or mentally ill descendant, who, together with 

the surviving spouse of the deceased, is entitled to a benefit from an intestate estate renounces 

his right to receive such a benefit, such benefit shall vest in the surviving spouse.   

 

Section 1(7) of the Intestate Succession Act provides as follows:- 

“If a person is disqualified from being an heir of the intestate estate of the deceased, or renounces 

his right to be such an heir, any benefit which he would have received if he had not been so 

disqualified or had not so renounced his right shall, subject to the provisions of subsection (6), 

devolve as if he had died immediately before the death of the deceased and, if applicable, as if he 

was not so disqualified.” 

 

From the above reading of the Act, it is therefore clear that the South African Law of Succession, does 

not oblige heirs to accept any inheritance they do not wish to. There is absolutely no such obligation. It is 

for that reason that in South Africa there is a history of repudiation of an inheritance by the 

beneficiary/beneficiaries. The common reason for such repudiation has been mainly for purposes of 

ensuring that the surviving spouse received a bigger share of the inheritance85.    

 

In the Supreme Court of Appeal, observing the case of Wessels NO v De Jager en n ander86, the Court 

held that an insolvent heir does not acquire a right to accept or reject an inheritance, but merely a 

competence to accept or reject such inheritance. It is therefore clear from the decision in the Wessels 

case that a repudiation of an inheritance is merely a refusal to accept a right to an inheritance and that it 

does not amount to a disposition of such inheritance.87 

 

The Canadian Law of Succession permits a disclaimer of an inheritance. It provides that beneficiaries in 

a will cannot be forced to accept gifts that they are not keen on88. The Heirs/Donee’s, as referred to in 

Canadian Law, have the discretion to decide which gifts they accept as part of the inheritance, however, 

where there is a single undivided gift, the Canadian law requires that the donee (heir) to either take the 

gift entirely or disclaim it entirely as was the case in Guthrie vs Walrond89. In the context of vacation 

ownership points and/or timeshare, an heir cannot choose to only accept the benefit of acquiring holidays 

from the timeshare/or vacation points but not the associated responsibility of paying the levies and/or 

management fees. 

 

The only requirement is that the disclaimer/repudiation may be made only before the beneficiary has 

derived any benefit from the assets. In the case of Townson vs Ticknell90 it was found that an estate or 

part of an estate couldn’t be forced upon a person. There is no need to go into trouble explaining or 

demonstrating that a gift is not accepted. The disclaimed/repudiated gift will fall into the residue of the 

estate. This then has the effects that even if the one heir can repudiate the gift, the other remaining heirs 

will have to effectively also repudiate it so it cannot devolve in the balance of the estate. In Re Stuart91, it 

                                                        
85 www.scielo.org.za/pdf/pelj/v17n3/05.pdf 

86 200(4) SA 924 (SCA) 

87 https://www.lawsoc.co.za/upload/files/crc2004_04_computerprintouts.pdf 

88 AR Mellows, Law of Succession https://www.amazon.co.uk/Anthony-R.-

Mellows/e/B001KIK65U/ref=dp_byline_cont_book_1 

89 (1883) LR 22 Ch D 573 
90 (1819) 3 B & Ald. 31 

91 (1964) 47 W.W.R. 500 
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was held that where a gift of the residue of the estate is disclaimed, in the absence of a gift over that gift 

will devolve in terms of intestate succession rules. 

 

In terms of South African Law of Succession, a person nominated to receive an inheritance in terms of a 

will or by virtue of the laws of intestate succession, may choose to adiate (accept) or repudiate (renounce) 

that inheritance. General practice as part of the administration of a deceased estate is that in instances 

where an heir had opted to repudiate the inheritance such repudiation must be proven by way of 

documentary evidence submitted to the Master of the High Court92.  

 

In the Supreme Court of Appeal, observing the Wessels NO v De Jager en ‘n ander 93 case, the Court 

held that a repudiation of an inheritance is merely a refusal to accept a right to an inheritance and that it 

does not amount to a disposition of such inheritance. 

 

When an heir, in either a will or on intestate succession chooses not to accept the inheritance and notifying 

the Executor of the Estate timeously, he is then well within his rights not to derive any benefit or 

responsibility based on that particular legacy or inheritance. On the 13th of August, 2013, the South African 

Revenue Service issued a ruling relating to donations tax, capital gains tax and estate duty consequences 

of the repudiation of a right to benefit under a will. In terms of the ruling, SARS found that repudiation 

cannot be said to be a donation, which would trigger donations tax or a disposal, which would trigger 

capital gains tax. Therefore, based on the above,, a repudiation would neither have a financial and/or tax 

impact on the heir repudiating the inheritance nor on the deceased estate94.  

 

14.18.3. Recommendation w.r.t. liability of heirs 

 

It is recommended that: 

 

 Where the heirs of a person who owns a timeshare or points is willing to accept the inheritance, 

the Club is required to disclose the full terms and conditions of the inheritance together with a 

detailed explanation of the obligations that flow from the inheritance. Such as management fees 

and/or levies payable as well as the fact that there is no guarantee of availability of preferred 

accommodation upon bookings. The terms and conditions should be in bold font.   

 

14.19. DEBT COLLECTIONS AND LITIGATION  

 

14.19.1. Consumer complaints 

 

There seem to be a widespread practice of trying to coerce "unwilling" members into making payments 

through the threats of black listing and the issuing of summons. What is very problematic for the 

consumers is the fact that they are being sued on the contracts they entered into with the Clubs away 

from their “home” jurisdictions i.e. away from where they live and work. The most serious and repetitive 

complaint being that consumers had been sued, for example, in the Pinetown Magistrates’ Court when 

they are Bloemfontein residents and their workplace being in their residential area.  Serious issues have 

also been raised about debt collection practices of the Clubs.  

                                                        
92 Jamneck J- Prof at UNISA -Univ Potch Elektronies Regsblad Vol 17 no 3 Sept 2014 @ pg 39 

93 2000 (4)SA 924 (SCA) 
94 Luise Ostler , Schoeman Attorneys 
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14.19.2. Discussion  

 

Section 40 of the CPA provides that; 

“(1) A supplier or an agent of the supplier must not use physical force against a consumer, 

coercion, undue influence, pressure, duress or harassment, unfair tactics or any other 

similar conduct, in connection with any—...  

(c) demand for, or collection of payment for goods or services by a consumer; or  

(e)  recovery of goods from a consumer.”  

 

The type of conduct described above would therefore be a contravention of this provision if proven.  

The debt collection profession in South Africa is generally regulated by the Debt Collectors Act 114 of 

1998 (“DCA”). The Act makes provision for the establishment of a Council for Debt Collectors. Its duty is 

to oversee and exercise control over the debt collector's profession and its functions. The Code of 

Conduct (“Code of Conduct”)95. In terms of section 14 of the Debt Collectors Act, Act N. 114 of 1998 was 

issued and published on the 16th of May, 2003, in Regulation Gazette No. 7666 Vol. 455.  

The Code of Conduct96 sets standards for debt collecting in line with international standards. The Code 

of Conduct governs the manner, times and the methods of contacting debtors. It further prescribes times 

when it is not allowed for instance to make telephonic contact.  

 

Section 28(1) of the Magistrates’ Courts Act provides that the Magistrates’ Courts have jurisdiction based 

on defendant’s residence in the area;97 98 the subject matter (e.g. immovable property) of the defendant 

is situated in the area;99 cause of action occurred within the area;100 parties consent to the jurisdiction of 

the specific court;101 attachment of an asset or property.102  

 

In respect of execution of orders Desai, J in University of Stellenbosch Legal Aid Clinic and Others v 

Minister of Justice And Correctional Services and Others (16703/14) [2015] ZAWCHC 99; 2015 (5) SA 

221 (WCC); [2015] 3 All SA 644 (WCC); (2015) 36 ILJ 2558 (WCC) (8 July 2015) made it clear that  

“section 65J of the Magistrates’ courts Act expressly states that the Emolument Attachment Order must 

be issued from the court of the judgment debtor reside, carries on business, or is employed.”103 

 

The NCA, contains no provision dealing with jurisdiction, therefore when proceedings are instituted in 

respect of a matter arising from the NCA, the jurisdiction principles and rules of the High Court or 

Magistrates Court will have to be observed depending on which court is approached. If however, the 

                                                        
95 GN R663 of 2003 GG 24867 of 16 May 2003. 

96 GN R663 of 2003 GG 24867 of 16 May 2003. 
97 Section 28(1)(a) of the Magistrates Court Act 32 of 1944. 

98 Domicile Act 3 of 1992.  

99 Section 2) of the Magistrates Court Act 32 of 1944. 

100 Section 29 of the Magistrates Court Act 32 of 1944. 

101 Section 45 of the Magistrates Court Act 32 of 1944; Vereta Mineraria Spa v Carilina Collieries 1987 (4) SA 883 (A).  

102 Section 30bis of the Magistrates Court Act 32 of 1944. 

103 University of Stellenbosch Legal Aid Clinic and Others v Minister of Justice and Correctional Facilities and others; 

Association of Debt Recovery Agents NPC v University of Stellenbosch Legal Aid Clinic and others; Mavava Trading 279 

(Pty) Ltd and others v University of Stellenbosch Legal Aid Clinic and others 2016 (6) SA 596 (CC) at para 52. 
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complaint relates to alleged prohibited conduct regarding debt collection under the NCA, and the 

complaint is lodged with the NCR, then the NCR may refer the matter to the NCT, which has jurisdiction 

throughout South Africa.  

 

The problems consumers reported on, were of them being sued outside their residential jurisdiction, (in 

the event of action out of the magistrates’ courts) resulting in financial implications of travelling costs, time 

and legal expenses particularly when the matter gets postponed. Should the consumer not afford legal 

representation or be able to appear, it may result in default judgments being issued against them.  

 

This is unfair to the consumers in that, the one with the larger pockets (timeshare scheme) should be 

required to “follow the defendant/respondent” as they will more likely be able to afford hiring legal 

representation and get access to the court wherever it may be located as they do have access to larger 

amount of funds by virtue of the nature of the scheme/business.  

 

14.19.3. Recommendation w.r.t. debt collections and litigation  

 

It is recommended that:  

 

 Clauses in agreements, entered into between consumers and Clubs; consumers and 

developers, with consumers agreeing to consent to jurisdiction of courts away from the 

consumers’ place of residence and employment be outlawed. 

 The NCC engages the DCC in respect of complaints regarding unlawful debt collection practices.  

 

14.20. ABUSE OF BANK ACCOUNTS AND DEBIT ORDERS 

 

14.20.1. Consumer complaints  

 

Consumers complained about Clubs freely debiting their bank accounts without their permission.  Another 

problem experienced is the variances between what they were told is their monthly payments and what 

actually gets deducted from their bank accounts. For example, one consumer claimed that he was offered 

a pensioner's package at R106.00 per month, but the actual deduction was R808.OO per month.  

 

In the Free State and Northern Cape, there were lots of reports of fraudulent swiping of cards by agents 

without the express authority of the owners of those cards. There were also reports of non-disclosure of 

critical facts such as the annual levy/management fee. Some members were convinced to sign up on the 

belief that they will only pay the capital amount to acquire points but most got a shock when they observed 

that the amount of the monthly repayment is way more than what they had initialy agreed to during 

presentations. 

 

14.20.2. Discussion  

 

This is a matter that falls squarely within the domain of the Banking Sector and possibly a matter for 

consideration by the Ombudsman of Banking Services South Africa (OBSSA). 
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14.20.3. Recommendation regarding abuse of bank accounts and debit orders 

 

The NCC should refer matters of this nature to the OBSSA.  

 

14.21. CHANGE OF RULES OF CLUBS 

 

14.21.1. Consumer complaints  

 

The changing of the Rules of the Clubs without the Clubs informing their members is a serious sticking 

point that came up at the submissions made to the Panel. For example, a consumer who joined in 1986, 

complained that the rules in respect of the time required to make advanced bookings have changed 

without him being notified. 

 

What has been raised as a hurdle in practical terms, was the fact that the members are usually in a 

minority at the AGM’s. As the AGM’s are generally held away from where the members are resident and 

imposes an extreme financial burden on them to attend. Furthermore, consumers submitted that they do 

not have any real bargaining power at the AGMs even if they were to attend, due to the concentration of 

voting power in certain individuals through the proxy system employed by the Clubs.  

 

14.21.2. Discussion 

 

It is an issue of serious concern that the members, who make up the majority of the membership of the 

Clubs, in essence have no way of really influencing the decision-making in their Clubs. During the Inquiry 

it transpired that this status quo is due to a myriad of reasons, amongst them, AGM’s being held in 

provinces far from where members reside. Also the issue of the MoI and/or constitution permitting a very 

low number of attendees to make up the quorum, and also the fact that at the AGM’s some Directors held 

a number of proxies and significant voting power due to substantial shareholding. These factors lead to 

those directors and trustees having undue influence in relation to amounts levied on other members in 

respect of maintenance fees, levies, appointment of auditors and many other critical matters that were 

tabled and got voted on at the respective AGM’s. 

 

Under the previous Sectional Titles Act104, an owner was allowed to give a proxy to anyone that he/she 

pleased. The proxies were very helpful in being able to hold general meetings, especially AGM’s, and 

without which many of these meetings would never have had a quorum 105 . The Sectional Titles 

Management Act106 has introduced the concept of limiting any one person to holding a maximum of two 

proxies.   

 

14.21.3. Recommendation regarding Change of Rules of Clubs  

 

The NCC should consult with the relevant regulator/s to ensure that the members of the Clubs have 

access to and are placed in a position to influence decisions affecting their rights, responsibilities and the 

financial obligations imposed on them.  

 

                                                        
104 Sectional Titles Act No.95 of 1986 

105 Mike Spencer of Platinum Global, in property.com article published on the 08 Nov 2016 

106 Section 6(5) Sectional Titles Management Act No. 8 of 2011 
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14.22. COMPLAINTS HANDLING 

  

14.22.1. Consumer complaints 

 

The main complaint from consumers is that they are shoved from pillar to post and that there is no single 

person dedicated to deal with or to take accountability for dealing with their complaints. Also the extensive 

delays in having their complaints addressed, if at all.  

 

14.22.2. Discussion 

 

There are complaint mechanisms in the CPA and the NCA. The process involves lodging complaints first 

with the supplier of the goods and services, then with the regulators, who may refer them to an Industry 

Accredited Ombud or an Ombud with Jurisdiction or the Consumer Affair Office. Or the regulator may 

decide to look into the complaints themselves. The regulators then have the choice to investigate or not 

and if they investigate, they ought to decide whether they can refer the matter for prosecution before the 

courts or the Tribunal. If they have referred the complaint to an ombud and it had not been resolved, it 

then gets referred back to the regulator who then decides whether to investigate or prosecute. If the 

regulator decides not to prosecute, consumers can prosecute their complaints directly through the NCT 

upon receipt of a notice of non-referral by the regulator. The Tribunal then can decide whether it will give 

the consumer leave to refer the matter directly to the Tribunal, and if it does, then hear the matter and 

make a determination. 

 

An alternative approach is, taking into account the differing context, the statutory dispute resolution 

scheme as set out in the Community Scheme Ombud Service Act, Act 9 of 2011, administered by the 

Department of Human Settlements. It is an example of a service that was created specifically to provide 

for a dispute resolution mechanism in community schemes similar to the issues that might arise in 

connection with shared vacation accommodation.  

 

14.22.3. Recommendation with regard to complaints handling  

 

The NCC should consult with the relevant Industry Regulator for the relevant Code to be updated, to 

include a provision, if it does not have it yet, to oblige providers of goods and services to set up appropriate 

internal complaints mechanisms or be penalised in the event that consumers are not able to access 

complaints mechanisms within the supplier, at a specific set timeframe. 

 

 

14.23. CASHING IN OF POINTS OR RE-SALE OF POINTS 

 

14.23.1. Consumer complaints 

 

Most consumers, who wanted to liquidate (sell) their points, found that they were referred to so-called re-

sale agents. However, in most instances those Re-sale agents’ valuation of the points is very low, and 

they charge for selling the points but more often than not they do not sell the points.  

 

Consumers made submissions to the Panel about a Cape based Re-sale agent, the timeshare and points 

companies referred them to when they indicated that they wanted to sell their points. However, the 

experience of those who attempted to sell their points through this company has not been positive, as 
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they were required to pay a fee while the points were offered at a very low price, per point. In certain 

circumstances when members wanted to sell, they would be required to pay levies in advance and still 

pay the fees of the Re-sale company. It appeared as though there was no value attached to the points or 

timeshares but more a burden than a benefit as it had no real Re-sale value. 

 

Most Clubs have a policy of not dealing in secondhand points. That means that they do not buy back 

points they sold to consumers.  

 

14.23.2. Discussion  

 

The experience across many jurisdictions is that when members wanted to get out of timeshares they 

most likely than not found that there is no real value attached to the timeshare they owned or no value 

they can derive from that timeshare.  In Mexico and the US, this has led to ESCROW Liquidation funds 

scam as well as opened up the sale and Re-sale scam. Due to the opening up of a Re-sale market, 

unscrupulous people and/or entities seem to use this as an opportunity to cheat unsuspecting people who 

were genuinely looking to sell their unwanted timeshares.  These so-called third party agents don’t deliver 

real value to the sellers as there doesn’t seem to be an unassailable methodology through which to 

determine the Re-sale value of the timeshare.   

 

It is still a fact that timeshare lacks a well-developed secondary or re-sale market, where unwanted point 

and/or timeshares could be disposed of for a return.  

 

It is interesting that the Clubs do not buy back points from consumers, considering those points are linked 

to rights held by the Clubs in holiday accommodation. 

 

The Mexico Timeshare Solutions has experienced a rise in timeshare scams, where the same companies 

would attempt to make money out of those looking to liquidate their timeshares. These companies would 

introduce themselves as property escrow companies. The members are encouraged to use these 

companies’ escrow liquidation services and pay fees to these companies whilst the companies are 

purportedly leasing out the timeshare on behalf of the member whilst they are looking for a buyer. 

 

In the United States, in Orlando there is Timeshare Closing Services LLC that markets and re-sells 

timeshares. The Better Business Bureau (“BBB”) has been inundated with complaints from members 

seeking to liquidate their timeshares who have been made unfulfilled promises by some unscrupulous 

Re-sale companies.  

   

 

14.23.3. Recommendations with regard to cashing in and re-sale of points   

 

The NCC should consult broadly to determine whether a methodology can be developed through which 

to determine and regulate the Re-sale value of the timeshare/points.   

 

14.24. VOASA DRIVEN SELF-REGULATION ENTITY IS BIASED AND INEFFECTIVE 

 

There is need for an independent arbitrator or Ombudsman for the industry to resolve consumer problems. 

The general view of consumers is that the VOASA driven self-regulation entity is biased and ineffective. 

This issue has been dealt with in paragraph 13.5  of the report.  
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14.25. STATUS AND PROGRESS WITH RESOLVING COMPLAINTS FROM PRIOR TO AND 

DURING THE HEARINGS  

 

Some of the Clubs have made submissions to the Panel regarding their progress with resolving consumer 

complaints - both those that arose before the Inquiry was launched by the NCC or other entities and those 

that came out of the Inquiry.  As some consumers provided reference numbers they were given by the 

NCC, it is clear that some of the complaints heard during the Inquiry have been lodged with the NCC. 

There is therefore some level of duplication.  

 

14.25.1. Recommendation with regard to unresolved complaints: 

 

It is recommended that:  

 

 The NCC engage with consumers and update them on to what extent their complaints have in 

fact been resolved.  

 The NCC take the actions on board, which were recommended earlier in this report in connection 

with the specific issues raised where those complaints have not been resolved. 
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15. THE RECOMMENDATIONS:  
 

 

 

 

 

 

 

 

 

 

 

 

A. MANAGEMENT OF THE CLUBS 

 

15.1. Participation in the Management of Clubs through attendance of AGM  
 

15.1.1. The Clubs should take responsibility to ensure that their members are able 

to attend meetings, including AGMs; 

 

15.1.2. Given that the Clubs have a national footprint, members in all nine provinces 

should have equal representation in the management of the Club. There can 

therefore be provincial structures representing members and this will 

promote member activism and alleviate possible abuse or excessive use of 

the proxy system; 

 

15.1.3. Until complaints relating to alienation of consumers from running the affairs 

of the Clubs stabilise or are quelled, a rotation system on provincial lines, in 

terms of hosting of AGMs, should be introduced to engender fairness to 

members in terms of logistics; and 

 

15.1.4. In all dealings between the Clubs and members, provision should be made 

for customer satisfaction surveys as a way of continuously measuring 

satisfaction with the products and services they offer. The contents of the 

surveys should be fed to the proposed industry regulator. 
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15.2. Annual increases of levies, fees and charges 

 

15.2.1. Once the Minister designates a specific entity or regulator to enforce the 

PTSCA in terms of the proposed regulations, all complaints constituting 

transgressions in terms of the PTSCA, must be referred to such an entity or 

regulator, for action to be taken;  

 

15.2.2. Once created or designated, such entity/regulator should in consultation with 

other relevant regulators, investigate the Clubs practices in respect of the 

following: 

 

15.2.3. Their quorum requirements; and 

 
15.2.4. The use of proxies at general meetings, including Special general meetings 

and Annual general meetings. To ensure that members’ rights and interests 

are protected and safeguarded in relation to the determination of all and any 

forms of financial contributions to be made by the members.  

 

15.3. Changing of Rules of Clubs  

 

It is recommended that the NCC should consult with the relevant regulator/s to ensure 

that the members of the Clubs have access to and are placed in a position to influence 

decisions affecting their rights, responsibilities and the financial obligations imposed on 

them.  

 

15.4. Complaints handling at supplier level  

 

It is recommended that the NCC should consults with the relevant industry regulator for 

the relevant Code to be updated, to include a provision, if it does not have it yet, to 

oblige providers of goods and services to set up appropriate internal complaints 

mechanisms or be penalised in the event where consumers are not able to access 

complaints mechanisms within the supplier at a specific set timeframe. 

 

B. COMPETITION ISSUES 

 

15.5.  Recommendations regarding industry definition and makeup 

 

The NCC should consult with the Competition Commission of South Africa (CCSA) to assess 

and determine the industry definition, its makeup and competitiveness within the industry. 

 

15.6. Competition and consumer protection matters 

 

15.6.1. The NCC should approach the CCSA, the Companies and Intellectual 

Property Commission (CIPC) to investigate the VO/timeshare industry for 

possible horizontal and vertical restrictive practices; (focus areas of possible 

collusion amongst industry members, in terms and conditions of supply and 

product offerings, pricing, marketing, terms and conditions of cancellations, 
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etc.). Attention should also be paid to possible conflict of interest (COI) 

emanating from overlapping club directorships and gate-keeping;  

  

15.6.2. That a working group or committee comprising of the CCSA and the NCC, be 

established to oversee matters negatively impacting consumer rights, and 

protection affecting the industry and to also device a plan programme on how 

those will be addressed. 

 

C. MARKETING  

 

15.7. Invitation of potential members to presentations 

 

15.7.1. The practice of enticing or seducing consumers through purported freebies 

e.g. holiday vouchers, motor vehicles, free flights and similar items should be 

discontinued; 

 

15.7.2. The technique of hoodwinking consumers using scratch cards to represent to 

them that they won holidays or prizes should also be proscribed/outlawed; 

 
15.7.3. All presentations made to consumers in the course of marketing should be 

recorded (visual/audio) and copies be kept and archived, in accordance with 

the Archives Act. In the event of a dispute, the club should be obliged to 

produce the record;  

 
15.7.4. The practice of requiring consumers to bring along credit cards to venues for 

marketing presentations should be outlawed and discontinued. A number of 

consumers’ credit cards were swiped and transactions processed against 

them, under false pretexts; 

 
15.7.5. A fair and automatic question raised with us as the Inquiry Panel which we 

cannot evade is, what should become of the contracts which are either a 

progeny of, or, were concluded as a sequel to unfair marketing practices. In 

this regard, we recommend that consumers who allege this wrongdoing, be 

released from their contracts. The NCC should belabor the intricacies or 

modalities of that and facilitate release of this group of consumers. 

 
 

15.8.  High pressure selling 

 

15.8.1. The practice of inducing consumers into signing contracts under pressure, 

using the threat that “offers are valid for only today” or “bonus points are only 

available today” when in actual fact this is never the case, should be 

discontinued and outlawed/prohibited; 

 

15.8.2. The NCC and the  CGSO, in consultation with the industry should develop and 

produce a detailed statement of practice outlining the types of behaviour which 

should be regarded as pressure selling in timeshare; 
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15.8.3. When the proposed industry focused legislation is ultimately passed, the 

contents of the Statement of Practice should likewise be incorporated therein; 

 

15.8.4. The proposed regulations should contain a prescript to all Clubs, making it 

compulsory that the entities within the Clubs’ domains should provide training 

courses to all timeshare marketing and sales personnel to ensure adherence 

to the law, the Code of Ethics which are to be developed and to avoid use 

pressure selling. Or in order, disincentivise the industry as a whole from either 

using unethical selling methods or benefiting from them. The regulations 

should further provide for a stiff penalty for crossing the ethical line; 

 

 

15.9. Sales consultants/ agents/ external marketing companies 

 

15.9.1. The industry should as an interim measure, develop a Code of Conduct for 

the VO/Timeshare Inquiry, regulating the conduct of Sales 

Consultants/Agents and the Clubs they represent; 

 

15.9.2. Such a Code should be submitted to the NCC for recommendation for 

accreditation; 

 

15.9.3. All industry entities should arrange training courses and avail this to their 

agents, in order to promote adherence to law by this marketing and sales 

personnel;  

 

15.9.4. All Clubs and entities within the Clubs’ domain, should ensure that they 

provide training courses to all timeshare marketing and sales personnel to 

ensure adherence to the law and Code of Ethics; 

 

 

15.9.5. Projection or representation of buying into timeshare as investments should 

be discontinued and prescribed.   

 

15.10. Sales agents  

 

15.10.1. The NCC should investigate and take action where the CPA had been 

contravened and refer matters relating to non-disclosure regulated under 

other Laws to the relevant regulators for investigation; 

 

15.10.2. The NCC should recommends to the Minister, to prescribe, in terms of section 

27(3()a) of the CPA, information, including the manner and form of delivery of 

any such information, that an intermediary, or different categories of 

intermediary, must provide in terms of the section; 

 
15.10.3. That as part of the Code of Conduct regulating the industry, a Code of Ethics 

be developed and prescribed for all agents to adhere to; 
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15.10.4. That as part of the Code of Conduct regulating the industry, agents undergo 

compulsory training and obtain accreditation authorising them to sell points 

and timeshare to consumers. 

 

15.11. Sales to vulnerable groups  

 

15.11.1. Where sales have been made to various groups of vulnerable consumers and 

where the said consumers have allegedly been prejudiced, these should be 

released from the ensuing contracts. The NCC should facilitate such release. 

 

D. CREDIT RELATED COMPLAINTS 

 

15.12. Extension of reckless credit to consumers  

 

15.12.1. The NCC should refer these complaints about alleged reckless credit to the 

National Credit Regulator to investigate; 

 

15.12.2. NCC should refer complaints relating to refusal to cancel credit agreements to 

the NCR to investigate; 

 

15.12.3. The NCC should not entertain the cancellation proposal by the industry for 

credit agreements as it infringes the credit receivers’ statutory rights contained 

in the National Credit Act. 

 

15.13. Non-disclosures  

 

15.13.1. Where there is alleged non-disclosure relating to a credit agreement, the NCC 

should refer such complaints to the NCR to investigate. 

 

E. CONTRACTING 

 

15.14. Contract management 

 

15.14.1. All timeshare contracts be deemed as Fixed Term Contracts, subject to 

renewal by agreement between the club/developer and the member. The limit 

should attach the Purchase of Points and Membership Application 

Agreements; 

  

15.14.2. The rights accorded to consumers in terms of Section 14 of the CPA should 

apply automatically, in the event of a consumer cancelling; 

 
15.14.3. By way of a regulation to be promulgated in terms of Section 12 of the PTSC 

Act, a coordinated, streamlined and simplified disclosure regime be provided 

in terms of information Clubs/developers must disclose to potential members; 

 
15.14.4. No valid contracts should be concluded within a period of time, to be specified 

in the proposed regulations, from when disclosures are made, in order to allow 

consumers to consider, digest and assimilate the said disclosures; 
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15.14.5. It should be obligatory that all consumers are provided with the concluded 

contract (signed by both parties) on the day of the sale; 

 
15.14.6. The cooling-off period commences only once the last party has appended 

his/her signature to the contract, the contract has been delivered to the 

consumer, and most importantly, once a consumer has received the 

notification that their membership has been activated, and membership 

number allocated; 

 
15.14.7. Given the general complexity of the contract, due to the added complexity 

resulting from the incorporation by reference of the Clubs’ Constitution and 

Rules and the multitude of prescribed disclosures, careful consideration 

should be given to the cooling-off period being extended for the consumer 

contracts.   

 

15.15. Cancellation of contracts 

 

15.15.1. The NCC should not entertain the cancellation proposal for both membership 

and credit agreements made by the industry, as they might constitute collusive 

behavior for competitors to agree on contractual arrangements with their 

customers. Such as arrangements regarding cancellation, in possible 

contravention of the Competition Act. 

 

F. LEGISLATIVE REFORM 

 

15.16. PTSCA 

 

In order to address the issues raised in consumer complaints submitted to the NCC and also, 

articulated during the public hearings, it is recommended that: 

 

15.16.1. The Minister of Trade and Industry (the Minister) considers delegating 

administration of the PTSCA to a regulatory authority which might include the 

NCC, to administer and implement the PTSCA once the proposed 

amendments are effective, to give effect to its provisions to advance consumer 

protection; 

 

15.16.2. The Minister promulgates Regulations in terms of Section 12 of the PTSCA 

prescribing the information which should be disclosed in writing by a seller to 

a purchaser prior to the signature of any contract by a purchaser; 

 

15.16.3. To overcome a game of “hide and seek” and preventing consumers from 

giving notice of cancellation within the cooling-off period when they attempt to 

do so, a provision be prescribed by the Minister, in terms of section 12 of the 

PTSCA, for the Club to disclose an email address where notice of cancellation 

is deemed to be received once proof of remittance is provided; 
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15.16.4. The Minister promulgates Regulations in terms of section 14(4) of the CPA, to 

specify the Purchase of Points and Membership Application Agreements, 

entered into between Consumers and Clubs, as fixed term agreements; 

 

15.17. New piece of legislation 

 

15.17.1. A modern, industry focused, comprehensive piece of legislation that 

centralises regulation of the timeshare industry in South Africa be passed, in 

order to bring consumer protection in the timeshare/vacation ownership 

industry in our country on par with the rest of the world. 

 

15.18. Creation of a new regulator 

 

15.18.1. A new regulator be designed and tasked with enforcing compliance with 

existing and future legislation. There is immense benefit to be obtained from 

benchmarking in jurisdictions that are trailblazers and purveyors in this regard. 

 

G:   POINTS IN THE VACATION OWNERSHIP/ TIMESHARE INDUSTRY  

 

15.19. Valuation of points 

 

15.19.1. At the point of sale, the seller should provide a clear and concise statement 

as part of its standard disclosures of the points’ value and the calculation 

behind it; 

 

15.19.2. The disclosure should reflect precisely the number of points required for an 

interval at the resorts consumers may access holiday accommodation at; 

 

15.19.3. The Clubs should provide consumers with an annual valuation certificate for 

their points relative to the type of accommodation and the time of the year they 

can access that accommodation, with their points. 

 

 

15.20. Expiry and forfeiture of points 

   

15.20.1. Consumers be notified of the imminent lapse of their points and being 

refunded the money they paid towards the maintenance of the holiday 

accommodation the points are associated with; 

 

15.20.2. In instances where a consumer could not secure holiday accommodation 

during any year, the consumer should pay a reduced levy/management fee; 

  

15.20.3. In instances where a consumer is faced with the potential forfeiture of points 

due to non-availability of accommodation, those points should be carried 

forward until the consumer is able to secure holiday accommodation as per 

their contractual rights. 
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15.21. Cashing in and re-sale of points 

 

15.21.1. A platform should be created for cashing in, exchange and re-sale of points. 

Existing entities currently performing this critical role, such as the Cape 

Escape, are tainted by their lack of independence from the industry and the 

absence of known guidelines and methodology for valuation of points to which 

consumers are privy; 

 

15.21.2. This can be done in two phases, namely, immediately in terms of the 

regulations proposed to be passed in terms of Section 12 of the PTSCA and 

in the longer term, such a platform can be detailed in the proposed industry 

focused or specific legislation.    

 

15.22. Liability of heirs for timeshare points 

 

15.22.1. Where the heirs of a person who owns a timeshare or points are willing to 

accept the inheritance, the Club should be required to disclose the full terms 

and conditions of the inheritance. In addition, it should provide a detailed 

explanation of the obligations that flow from the inheritance, such as the 

following: 

 

15.22.2. Management fees and/or levies payable;and 

 

15.22.3. The fact that there is no guarantee of availability of preferred accommodation 

upon bookings. 

 
15.22.4. These terms and conditions should be in a bold font.   

 

H.   QUALITY OF SERVICE/AVAILABILITY OF ACCOMODATION 

 

15.23. Availability of accommodation  

 

15.23.1. The proposed Industry Regulator should conduct periodic audits into 

vacational accommodation stock available in the South African markets, audit 

the vacational accommodation that gets converted into points for sale to Club 

members or consumers and ensures that the Clubs always have the available 

holiday accommodation to service the points they sell or resell; 

 

15.23.2. Although the scope of the proposed audits will certainly evolve, the current 

challenges around stock availability for sales vis-a-vis accommodation, 

requires that the proposed audits should:- 

 
15.23.2.1  Take into account all points, sold or available for sale, relative to the 

movement (purchase and sale/acquisition and relinquishing of rights 

of access, by the Club, to shared holiday accommodation) in the 

holiday accommodation inventory; 

15.23.2.2  Seek to ensure that all members are treated fairly and in a non-

discriminatory fashion and to ensure that the Club Rules do not 
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operate to infringe consumers’ rights to access vacational 

accommodation, their points and/timeshare; 

15.23.2.3  Provide assurance and independent oversight in respect of the 

Clubs’ membership, reservation and inventory management 

systems; 

15.23.2.4  Within existing protocols or mechanisms, the NCC should engage 

with affected Clubs in order to address specific complaints from 

consumers and obtain redress. 

 

15.24. Quality of accommodation 

 

15.24.1. As with all commercialised accommodation, the property subject to timeshare 

should be periodically evaluated and graded in order to ensure Value for 

Money. The Grading Council is best placed to perform this function and the 

NCC should engage with them in this regard; 

 

15.24.2. Where a consumer cannot be accommodated in the facility of choice, the 

alternative or replacement should be of the same or commensurate standard 

as the originally booked facility. 

 

15.24.3. Where specific complaints have already been lodged with the NCC, the latter 

should engage with the Department of Tourism or the Grading Council and 

the specific establishments against which complaints have been lodged, in 

order to identify and address systemic issues and obtain redress for the 

consumers.   

 

I. MISCELLANEOUS MATTERS 

 

15.25. Confidential information  

 

15.25.1. The NCC should engage with the relevant Ombud regarding possible violation 

of the POPI Act; 

 

15.26. Debt collections and litigation  

 

15.26.1. Clauses in agreements, entered into between consumers and the Clubs; 

consumers and the Developers, with consumers agreeing to consent to 

jurisdiction of courts away from the consumers’ place of residence and 

employment be prescribed; 

 

15.26.2. The NCC should engage the various Clubs with regards to complaints as 

above described and seek immediate cessation of this conduct as it ostensibly 

flies in the face of Section 40 of the CPA and other applicable rules or 

prescripts of jurisdiction; 

 

15.27. Abuse of bank accounts and debit orders 

 

The  NCC should refer matters of this nature to the OBSSA.  



VACATIONAL OWNERSHIP/ TIMESHARE INQUIRY 

128 
 

 

THE RECOMMENDATIONS: SHORT-TERM 

 

A. ENGAGEMENT WITH INDUSTRY ON EXISTING COMPLAINTS 

 

15.28. Existing consumer complaints 

 

15.28.1. It is recommended that the NCC prioritises and urgently engages with industry 

on a club-to-club basis on all the commitments and concessions that they 

(clubs) made vis-à-vis complaints lodged against them, at the hearings that 

the Inquiry Panel held with them during November 2017 (over two days) and, 

February 2018 (over two days). This will hopefully ensure speedy recourse for 

consumers who currently have complaints lodged with the NCC; 

 

15.28.2. Complaints that ideally require urgent interventions are those where 

consumers seek cancellation of their contracts, especially where questionable 

marketing practices used to hoodwink consumers into signing timeshare 

contracts, including: 

 

i. Misrepresentation to consumers prior to conclusion of the contracts; 

 

ii. Non-disclosure; 

 

iii. Manipulation of the running of the cooling-off period; 

 

iv. Failure to conduct affordability assessment. (The NCC should collaborate with 

the NCR.) 

 

v. Contracts which have been running for more than the three years that industry 

themselves suggested as maximum tenure of Timeshare Agreements; 

 

vi. Sales that were made to vulnerable groups of consumers with a view to 

immediately and unconditionally releasing them from the said contracts.  

 

15.29. Consultation with various other regulatory entities 

 

Besides engaging with the industry as proposed above, the NCC should consult with the 

following other regulators depending on the nature of the matters reported against each club, 

with a view to jointly coming up with ultimate solutions to consumer complaints in the 

VO/Timeshare Industry:  

 

15.29.1. Law Society of South Africa (LSSA), regarding alleged misconduct by 

attorneys; 

 

15.29.2. Estate Agency Affairs Board; 

 

15.29.3. Information Regulator, regarding matters of confidential information of 

consumers; 
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15.29.4. Debt Collectors Council, regarding dubious debt collecting methods and 

actions; 

 

15.29.5. South African Revenue Services, regarding the issuance of valuation 

certificates in respect of  points;  

 

15.29.6. Companies and Intellectual Property Commission, regarding the legal form of 

companies, reporting and compliance requirements in respect of the issues 

that were raised by consumers, where relevant;  

 

15.29.7. Banking Council of SA and Banking Ombudsman, regarding alleged abuse of 

debit orders and credit cards; 

 
15.29.8. Provincial Regulators and relevant Ombud Schemes with regard to complaints 

resolution in general;   

 
15.29.9. SAICA and IRBA regarding responsibilities of Chartered Accountants vis-a-

vis reporting, disclosure and compliance requirements of the entities they are 

appointed to as assurance providers; and 

 
15.29.10. The Competition Commission in respect of possible anti-competitive 

  behaviour in that relevant market. 

 

15.30. Proposed self-regulation mooted by VOASA 

 

15.30.1. There is need for the establishement of an independent arbitrator or 

Ombudsman for the industry in order to resolve consumer problems. The 

general view of consumers is that the VOASA driven self-regulation entity is 

biased and ineffective. 

 

15.31. The effective enforcement of the proposed regulations and protection of 

timeshare industry consumers:-  

 

15.31.1. There should be closer interaction between the NCC and the Provincial 

Consumer Affairs Offices in terms of section 83 of the CPA; 

 

15.31.2. There should be consumer education campaigns to ensure consumer 

awareness; 

  

15.31.3. The NCC should consider encouraging professional and trade associations to 

develop consumer protection codes to enforce quality standards designed to 

safeguard the interests of consumers; 

 

15.31.4. The proposed regulations and ultimately, industry specific legislation should 

address impediments to consumers’ access to the courts and enable them to 

approach the courts directly in respect of complaints of prohibited conduct; 
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15.31.5. There should be development of clear processes of complaints handling and 

handover between the NCC and the Ombuds, established in terms section 82 

of the CPA. 

 

15.32. Unresolved complaints: 

 

15.32.1. The NCC should engage with consumers and updates them as to what extent 

their complaints have in fact been resolved; 

 

15.32.2. The NCC take the actions on board, recommended earlier in this report in 

connection with the specific issues raised where those complaints have not 

been resolved. 
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16. CONCLUSION 
 

 

 

 

 

 

 

 

 

 

 

 

16.1.1. It took a tremendous amount of unpicking by the Panel to really understand how this 

industry is made up, and the relationships within the industry and between industry 

participants and consumers. It was not an easy task. This is partly due to the naming 

of these various entities. Their names are very similar, yet they are vastly different types 

of entities with vastly different relationships to consumers, and in some instances not 

even having any relationship at all to consumers. For example, the use of the term 

‘Club’, which traditionally is an association from which the members can resign from at 

any point, whereas in this industry that is not the case, and it has significantly 

contributed to the confusion about consumers’ rights to resign from it and the legal 

consequences applicable. 

 

16.1.2. There is already a firm legislative base for the regulation of this industry in place. What 

it requires is effective and coordinated implementation strategies and mechanisms.  

 
16.1.3. With regard to the products sold to consumers and their attendant rights and 

responsibilities, there is a need for much clearer descriptions of exactly what the shared 

vacation accommodation is and what the consumer will be entitled to access for the 

points they bought. The provision of long lists of resorts where the Clubs have shared 

accommodation rights in, is not enough to give an assurance to a consumer about what 

he or she can in reality access shared vacation accommodation when they wish to 

redeem their points.  

 
16.1.4. The contracting process with consumers and the volumes of documentation presented 

to them to agree has posed serious problems to consumers. It is understood that much 

of that is driven by compliance requirements of existing laws. To present a consumer 

though, often unsophisticated and uninformed about the products and the process, with 

lengthy documents aggregated into one single volume and expect of them to bind 
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themselves for life to those contracts, is unfair and runs counter to the spirit of the 

provisions of the laws intending to protect consumers.  

 
16.1.5. During the Inquiry the Panel was left with an impression that there is, to some extent, 

a formalistic inquiry to compliance with laws and regulation by industry participants. 

There was non-compliance with the spirit but rather with the letter of the law. The 

misleading marketing and high pressure selling techniques engaged and the high-

pressure sales environment consumers are exposed to during the marketing and sales 

process, bears evidence to this. The issues consumers face in this industry might lead 

to its demise if not arrested. 

 
16.1.6. It is concluded that this is not an industry that should be responsible for its own 

regulation. It is already demonstrated through their proposals to regulate themselves, 

contrary to laws of the country. An example of this, is the attempt to gain regulatory 

assent to a cancellation policy that may be collusive and anti-competitive.  

 
16.1.7. There is already a high level of distrust or trust deficit between it and consumers of their 

products. Already it manifests in low Re-sale values of secondhand points, inability to 

sell points and consumers having to give them away after having invested a lot of 

money. The industry would be well counseled in the view of the Panel to heed section 

4(5) of the CPA where it requires that, “In any dealings with a consumer in the ordinary 

course of business, a person must not— (a)  engage in any conduct contrary to, or 

calculated to frustrate or defeat the purposes and policy of, this Act; (b)  engage in any 

conduct that is unconscionable, misleading or deceptive, or that is reasonably likely to 

mislead or deceive; or (c) make any representation about a supplier or any goods or 

services, or a related matter, unless the person has reasonable grounds for believing 

that the representation is true. “ 
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