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Welcome to the third quarter 
edition of the NCC newsletter. 
Children are an important 
stakeholder for a successful consumer 
regime in the long term. In this edition, we 
take a closer look at best practice principles 
aimed at protecting children from harmful 
marketing practices as they engage online.

Consumers are facing an uphill battle with escalating debt 
accumulated partly because of the negative effects of the 
COVID-19 pandemic on job security. A number of consumers 
lost their jobs or work fewer hours resulting in most struggling to 
meet their debt obligations. The National Credit Regulator gives 
consumers pointers on how to manage the debt and the creditors 
concerned.

We also feature an article by Advocate V Booysen who gives us 
an outsider view into consumer protection and the role it plays in 
ensuring that the constitutional rights of SA citizens are realised. 
Advocate Booysen is currently with the University of Fort Hare. 

The NCC once again emerged victorious at the Tribunal as it was 
challenged by suppliers on the issue of a compliance notice related 
to the regulation of Country of Origin Labelling. Read all about it 
in this edition.

As we approach the festive season, the editorial team wishes all 
South Africans a restful holiday as 2020 has been an emotionally 
taxing year for all of us. Let us continue to play our part in minimising 
the spread of the corona virus. Be blessed. 

Remember to share a copy of the newsletter, we all are consumers 
after all.
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ime has really fl own by as we are approaching 
the end of the year.  This means we are slowly 
getting into the festive season mood. This is 

the time to unwind as we will be spending time 
with our families and loved ones. I want to refl ect 
on the year we had at the National Consumer 
Commission (NCC) as this is our last edition this 
year. 

We can all agree that this was a quite year when 
it comes to daily economic activities due to the 
national lockdown, however; we cannot say the 
same at the NCC as consumers kept the team 
busy. From the beginning of the lockdown, the team 
worked tirelessly to attend to complaints of alleged 
price gouging and other related thorny issues. I was 
thrilled to realise that our efforts to educate South 
African consumers about their rights did not go 
in vain. While consumers were confi ned in one 
place, with no option to exercise their “Right to 
Choose”; they have however managed to take on 
suppliers who infl ated prices, to task. They did this 
by registering their complaints with the NCC. 

Government acted swiftly in protecting the rights 
of vulnerable consumers as contemplated in the 
Consumer Protection Act (CPA) by gazetting 
Regulation 350, giving the NCC more powers 
to investigate and prosecute suppliers who 
contravened the Act read with Regulation 350.  This 
was a challenging time at the NCC as we paddled 
uncharted waters, however; the team I work with 
made it easier for South African consumers. The 
Commission was successful in some cases of price 
gouging as we have managed to prosecute some 

T suppliers and reached settlements with some. 
This was the most diffi cult time at the NCC as 
traveling to meet with suppliers was not an option.

Over the period of hard lockdown, we saw an 
acceleration of e-commerce as more and more 
consumers adapted to this change. This move 
came with its own challenges as consumers did 
not have an opportunity to examine their goods 
as it is provided for in the CPA. One other aspect 
of online shopping meant that scammers were on 
standby as well. Let me remind consumers that 
whether you are shopping online or in stores, 
your consumer rights still apply. 

We have made noticeable strides in the textile 
industry.  Over the past six months, the Commission 
has seen a number of imports coming into the 
country. These imports are inspected at ports of 
entry and where garments do not comply with 
the provision of the CPA, compliance notices are 
issued against the importer. Section 24(5) of the 
CPA, read with Regulations 6 requires that every 
textile product imported into the Republic, must 
have a label permanently affi xed clearly indicating:  
country of origin, fi ber content and care labeling. 
The National Consumer Tribunal (NCT) recently 
ruled against two importers; Fashion Adventures 
and Haibo Clothing; confi rming that compliance 
notices issued by the NCC are legal and within 
the parameters of the CPA. 

I can comfortably confi rm that the Commission 
has fi nalized the Ford Kuga Matter. Following our 
intervention and the settlement agreement entered 

into between NCC and Ford Motor Company 
of Southern Africa, the NCT confi rmed the 
settlement making it an order of the Tribunal. 
In essence, 54 affected consumers responded 
to the NCC and submitted communication to 
Advocate Motau SC. At the end of mediation, 
53 claims were resolved by Adv Motau SC 
and one remains open. The fi nalisation of this 
matter means that 47 consumers who elected 
to take the R50 000 (some with additional 
damages) as a compensation to damages that 
might have been caused by fi re were paid, three 
complainants chose to take the matter further 
with their attorneys, three claims were rejected 
and one claim is still ongoing. This has been a 
victory for cnsumers. 

As we move into the festive season, you need 
to be vigilant before parting with your hard-
earned money as there as scams in every 
industry. I would like to remind consumers to 
always exercise their rights. Scammers are out 
there to steal your money.  Becoming familiar 
with the common warning signs of money 
scams is very crucial during this period and that 
can help you spot trouble before it is too late. 
Spend time to investigate the supplier you are 
about to transact with before parting with your 
money. Remember to check reviews before 
being scammed. 

No matter how Internet or business savvy you 
are, there are key aspects to consider when 
transacting either online or in store. You need 
to be on the lookout for emails promising 
you money, counterfeit goods, impersonation 
of a brand’s website and what is referred to 
as ‘cybersquatting’ as these are on the rise, 
therefore this means you need to familiarise 
yourself with the website and look for 
discrepancies. Remember the rule of thumb if 
it is too good to be true, it probably is. Transact 
with reputable suppliers. 

I further encourage you to familiarize yourself 
with the CPA and understand your rights. The 
Act is there to protect you against unscrupulous 
suppliers while providing for an accessible, 
consistent, harmonised, effective and effi cient 
system of redress for consumers. The fi rst 
line of defence when faced with unscrupulous 
suppliers will always be your consumer rights. 

Lastly, let me thank South African consumers for 
always supporting the work of the Commission. 
We acknowledge every single one of you. It is 
important to mention to you that when you 
have a dispute with a supplier, your fi rst point 
of entry is your Provincial Consumer Protector. 
As we begin with our Festive Season and back 
to school shopping, remember to always keep 
proof of your purchase as you might need it. 
Have yourselves a safe festive season. 
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Online marketing also referred to as 
digital marketing involves marketers 

targeting online platforms to advertise brands, 
products and services to potential customers. 
Marketers use social media platforms, email, 
web advertising, mobile marketing (SMS/ 
MMS), search engine optimization, and pop-
up messages to advertise their products. 
This form of marketing enables tracking of 
consumers across websites and platforms as 
they navigate the web. Online marketing uses 
algorithms to generate consumer data profi les 
to track consumer activity to better target 
potential customers. According to ICPEN, 
global spend on digital advertising is said to 
have increased by 17.6% between 2018 and 
2019. 

The hours that children spend online has 
increased exponentially, whether to search 
the web for information, watch videos, or 
play games, they are more online than ever 
before. Marketers view children as a powerful 
consumer group, equipped by technology to 
engage in commercial activity while also having 
infl uence over their parents’ buying decisions. 
It is however noted that children are more 
at risk when exposed to harmful marketing 
practices due to their lack of experience, 
innocence and relative lack of understanding 
of commercial practices. Children are entitled 
to certain rights whenever goods and services 
are directly marketed to them. Children have 
a right to privacy and to the protection of 
personal information and data. They also 
have a right to protection from manipulative 
and exploitative marketing practices and 
advertising content. 

The Consumer Protection Act No. 68 of 
2008 (the Act) places children amongst the 
vulnerable group of consumers requiring 
special attention and protection. The National 
Consumer Commission recognises that 

children need consumer education to enable 
them to make wise consumer choices and to 
become savvy consumers in the future. The 
Act further grants all consumers the right to 
privacy and the right to fair and responsible 
marketing. Certain practices such as direct 
marketing, loyalty programs, and promotional 
competitions are regulated by the Act whilst 
it prohibits practices such as negative option 
marketing, bait marketing, to name but a few. 

There has been a global outcry to curb 
harmful online marketing practices directed 
at children. This movement seeks to raise 
awareness about the negative effects harmful 
online marketing may have on children and 
to encourage the adoption of child sensitive 
practices. The International Consumer 
Protection and Enforcement Network 
(ICPEN), an organisation comprised of 
consumer protection authorities from over 
65 countries has taken special interest in the 
protection of children from harmful marketing 
online. ICPEN has developed principles in an 
effort to infl uence international best practice 
and to encourage compliance in this area. 
These principles are:

Traders should make clear what is 
not marketing

Business should not conceal an advert’s 
commercial intention, preventing children 
from distinguishing between what is and is 
not advertising. Lack of transparency may 
lead to children buying products they had 
not intended to buy. Techniques such as 
native marketing and in-game advertising 
tend to appear alongside and share the 
look and feel of search results, tweets, 
status updates photos, videos and other 
contents. It may therefore not be obvious 
to children what is an advertisement and 
what is not.

•

Like and share and prize-winning activities 
are designed to encourage user likes 
and shares with others in return stand 
an opportunity to win a prize. These 
marketing practices typically focus on the 
prize instead of the commercial message 
and will easily attract children’s attention 
and engagement. By sharing the contents, 
children are made part of the business’s 
marketing strategy. The blurring and 
non-disclosure of the marketing practice 
allows the content to more easily spread 
via the child’s networks and friends. Due 
to the children’s trusting nature, they may 
fi nd it diffi cult to say no if friends are 
also used to persuade other children to 
participate in the “competitions”

•
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The barriers between the child and 
the purchasing process are signifi cantly 
reduced when marketing is directed at 
children online. It becomes much easier 
for children to make purchases online 
without the knowledge or consent of a 
parent or guardian. Exploitative practices 
towards children, especially young 
children, are particularly harmful.

In-game purchases are a key feature of 
online games. The concern is the design 
and structure of in-game marketing that 
make it indistinguishable from normal 
game play. The adverts appear obligatory, 
and conceal their true fi nal costs. Loot 
boxes are a form of in-game purchases 
prevalent in the online games played by 
children. There is a concern of whether 
or not loot boxes should be considered 
gambling. The use of language asking 
children to act in certain ways can also 
be considered exploitative in other 
jurisdictions.

As we navigate the web, we generate data 
which can be collected, stored and used 
for marketing purposes. A potential also 
exist for children’s data to be obtained as 
they engage online for game, etc. Traders 
should protect the consumer’s data 
through a combination of appropriate 
control, security transparency and 
consent mechanisms. All personal data 
should be processed lawfully whether for 
marketing or other purposes.

Obtaining consent from the child’s parent 
or guardian and making clear the reason 
of the data collection and intended use 
is a key characteristic of responsible 
data handling. Research suggests that 
games and Apps marketed to children 
are gathering data in particularly opaque 
ways and the Apps marketed to kids 
are amongst the worst. Business should 
avoid unfair and deceptive data collection 
practices and should be mindful of how 
the data they have collected is stored. 
Online marketers should comply with 
data and privacy laws in their relevant 
jurisdiction.

Children have easy access to a wide variety 
of products, services and images whilst 
using social media. Not all these may be 
suitable or age appropriate for children. 
Whilst a lot has been done in terms of 
regulating products such as tobacco, 
alcohol and fast food in traditional media, 
not much has been done in the area of 
online marketing. Exposure to unsuitable 
products and services is still prevalent 
on social media platforms. Traders 
should consider the selection media, 
style of presentation, content and where 
the advert will appear when assessing 
audience. The age of the followers should 
be taken into consideration, in instances 
where an infl uencer is used to promote 
the brand, product or service.

•

•

• •

•

• ICPEN (2020) Best practise principles: Marketing
  Practice Directed towards children Online;
• UNICEF (2018) Children and Digital Marketing: 
  Rights, risks and responsibilities
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South Africa is a Constitutional Democracy 
and its Constitution is the supreme law of the 
Republic. One of the clauses in the preamble of 
the Constitution provides that there must be 
healing of divisions of the past and to establish a 
society based on democratic values, social justice 
and fundamental human rights.

 Amongst other things in the South African 
national agenda is to transform its socio-
economic rights and to breed a culture of rights 
and new values, as was explained by Judge Langa 
that entails upholding ‘[a] culture of respect for 
human life and dignity, based on the values refl ected 
in the Constitution’. In a like manner, Judge Langa 
echoed that, “there is no single accepted and stable 
defi nition for transformative constitutionalism because 
of the word transformation by itself has changeable 
features”.  According to Justice SM Mbenenge, 
Judge President of the Eastern Cape Division, 
transformative constitutionalism in simple terms 
denotes “transformation” by bringing about 
change in a structured way: change for the better 
and “constitutionalism” means adherence to a 
constitutional system of government. He says, it is 
not an event but a process, and I confi rm the same 
that it is indeed a journey.

Consumer Protection Act (CPA) is at the heart 
and centre of this agenda, to dismantle the deep-
seated apartheid legacy of inequalities, poverty and 
oppression of consumer rights in the main. The 
purposes of the CPA are to promote and advance 
the social and economic welfare of consumers in 
South Africa. It is to translate and give effect and 
life to the constitutional rights and values that are 
enshrined in our Constitution in transforming the 
socio-economic environment and to engender 
the culture of rights in particular the consumer 
rights. Consequently, COVID 19 pandemic has 
revealed and put bare the severe poverty, high 
levels of illiteracy and massive marginalised 
impoverished societies including social exclusion 
that are experienced by the majority of South 
Africans including the rampant abuse of consumer 
rights during these trying times by corporate 
South Africa and service providers generally. 
Both the Competition Commission (CC) and 
the National Consumer Commission (NCC) 
were busy investigating complaints of infl ated and 
bazaar price increases by service providers who 

seek to profi t from ignorant and 
desperate consumers. This refl ects 
the wide spread pandemic of poor 
service that the consumers endures due to lack 
of information, bargaining power and lack of 
enforcement and/or weakness in our consumer 
regulations.

I submit that it is one thing to have an Act that 
purports to protect the consumers, and it is 
another thing to have an Act that is effective 
judicially and self-enforcing by automatically 
holding sellers of goods and services accountable.  
Ideally, the Act must be easy to elucidate its 
ordinary grammatical or orthodox meaning 
without venturing into interpretation techniques 
that leads to elusive end product. The question is 
whether the CPA has been adequately drafted is 
such a way and manner that eliminates a state of 
perplexity when interpreting it and not creating 
a paradox that seeks to validate it and whether 
it embraces the narrative of transformative 
constitutionalism to the fullest extent as required 
by the Constitution. As constitutional citizens, 
does a consumer have to revoke her consumer 
rights in the face of unfair and abusive trade 
practices which might tantamount to fraud rather 
than the Act to protect the consumer out rightly. If 
we are to structurally reform the socio-economic 
conditions, the CPA must place the marginalised 
and the vulnerable socially excluded masses at 
the core centre of its transformation. It should 
be self-enforcing by imposing constitutional 
obligations over the service providers to ensure 
that they provide a service that is in accord with 
our transformative constitutionalism project in 
rebuilding our society and this nation.  

Without a doubt, the CPA and the NCC has 
a positive impact in advancing the concept of 
transformative constitutionalism, and this is 
evident in its strides in investigating various 
complaints across the country. It has also changed 
the consumer landscape by establishing a system 
that is quasi-judicial with investigating powers 
that includes search and seizure. However, it 
is my humble view that the NCC can do more 
in executing its obligations. The Act places an 
immense obligation on the NCC and it is a 
monumental task to carry, hence it is vital that 
the NCC must enter into active collaboration 

agreements with provincial consumer offi ces and 
with institutions of higher learnings and/or other 
alike stakeholders to advance the objectives and 
fundamental consumer rights that are outlined in 
the CPA.

On the other hand, the CPA can still be synergised 
and be integrated with other alike consumer 
regulators for effective and potent reforms in 
the market. For instance, one can point out the 
contrast between the opt-in provision of the 
Protection of Personal Information Act (POPIA) 
and the opt-out provision of the CPA, the non-
aligned functions and legal provisions of the NCC 
and other provincial consumer regulators. We can 
also look at the section 20 (3) of the CPA and 
interrogate it to the extent that hamstrung the 
consumers by severely limiting their constitutional 
rights to return a product due to health reasons, 
whilst the service provider is given an opportunity 
to sell the same without any restrictions. This 
limitation for example allows an inconsistent 
self-serving behavior and approach by the service 
providers that is detrimental to the consumer. 
Lastly, another area that may be considered is the 
fair debt collection practices that are plagued with 
intimidation, disrespect and unscrupulous debt 
collectors. The list is not exhaustive and is not 
limited to this list. 

Roscoe Pound observed that, “law is experience 
developed by reason and applied continually 
to further experience”, and by fortifying the 
CPA by increasing its awareness campaigns and 
enforcement, including advocacy and education 
will certainly have everlasting impact even to the 
extent of re-igniting our economy. As they say, the 
greatest economic virtue is to give the consumers 
what they need in their opinion.

*Adv. Vuyo Booysen is the senior lecturer at the 
University of Fort Hare and is social activist. He pens 
this opinion in his personal capacity.
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The National Consumer Commission 
(respondent) had issued a compliance 

notice in terms Section 100(1) read with 
Regulation 42 of the Consumer Protection 
Act against the applicant, Haibo Clothing 
(PTY) LTD. Haibo Clothing is a private 
company based in Cornubia in KZN Province. 
On or about 2 March 2020, Haibo Clothing 
imported through the Durban Port of Entry a 
consignment containing 7583 ladies’ skirts and 
15000 pieces of pre-boys track pants. 

In March 2020, the NCC received notifi cation 
from the South African Revenue Service 
(SARS) that a certain consignment imported 
through the Durban Port of Entry by Haibo 
Clothing was detained because it did not 
comply with the labelling requirements in 
terms of Regulation 6 as published in Gazette 
No. 293 of 01 April 2011. The goods did 
not disclose the following requirements as 
contemplated in the CPA: 

country of origin Sect 24(5)(a) read with 
Regulation 6(1)(a)(i);
the goods did not conform to the South 
African National Standards for fi bre 
content and care labelling as required by 
in terms of Government Notice No.2410 
of 2000 published in Government Gazette 
30 of June 2000 contravening Sect 24(5)
(b) read with Regulation 6(1)(b);
the trade description applied to the goods 
have either been altered, defaced, removed 
or obscured in a manner calculated to 
mislead consumers contravening Sect 
24(2)(b) read with Sect 110(1); 
the trade description applied to the goods 
were written in a foreign language and 
is therefore not in plain understandable 
language contravening Sect 22(1)(b) read 
with regulation 6(1)(a)(i).    

•

•

•

•

The applicant challenged the compliance 
notice on the basis that the detained 
goods were grey/parallel goods that were 
reconditioned, remade and rebuilt in line 
with Sect 25 of the Act. They argued that 
they did not have any intention to mislead 
consumers as they were going to attach the 
labels prior to sale of the goods thereby 
creating employment in SA. They prayed that 
the Tribunal should set aside the compliance 
notice and that the consignment be released 
back to them so they can facilitate proper 
labelling of the goods. 

The NCC did not agree with the above view 
as they were of the opinion that, amongst 
other things, all the compliance requirements 
must be met by the time goods arrive at the 
port of entry. The Tribunal agreed with this 
view. The Act clearly prohibits the importation 
or sale of goods with non-compliant labels. To 
enforce the Act, the goods must either be sent 
back to the country of origin or they must be 
destroyed as allowing them to remain in the 
country would essentially be condoning the 
importation of illegal goods. 

The Tribunal confi rmed the compliance notice. 
Haibo Clothing (PTY) LTD was ordered to 
comply with the Compliance Notice.  

Principles for noting

The issue of labelling of clothing, shoes, 
leather, textile and textile goods has long 
been a requirement in terms old legislation, 
even the Consumer Protection Act and its 
Regulations make provision for it. Massive 
importation of these products has led to the 
demise of the textile industry in SA with a 
number of people losing jobs as factories 
closed. The introduction of these compliance 

the country in which it was produced or 
made;
where a South African textile 
manufacturer has used imported griege 
fabric to produce dyed, printed or 
fi nished fabric, that such fabric has been 
dyed, printed or fi nished in South Africa 
from imported fabric;
where a locally manufactured product 
uses imported material, that the product 
is “made in South Africa from imported 
material”.

The goods must conform to the South 
African National Standards (SABS) for fi bre 
content and care labelling as prescribed in 
terms of Notice No. 2410 of 2000, published 
in Government Gazette dated 30 June 2000.

Where the goods are reconditioned, rebuilt 
or remade, within the Republic or outside, 
such information should be applied to them 
in clear eligible wording.

The label should state clearly “Made in South 
Africa” and the product is wholly assembled in 
the Republic of South Africa (RSA), otherwise 
the product will not qualify for such a label.

•

•

•

requirements is one of government efforts 
in regulating what comes through our 
shores, creating a fair market as well as 
affording an opportunity to the affected 
industries to resuscitate themselves. Blatant 
disregard of our legislation hampers all the 
efforts that are put in place to support and 
grow the affected industries. 

Regulation 6 of the CPA prohibits the 
importation or the sale in South Africa of 
clothing, textiles, textile products, shoes 
and leather goods, irrespective of whether 
such goods were made or produced in the 
Republic or elsewhere, unless the following 
is attached permanently and prominently:
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In a similar matter between the National 
Consumer Commission (respondent) and 
Fashion Adventure (applicant) the Commission 
was victorious and the applicant was ordered 
to comply with a Compliance Notice that 
was issued by the respondent. In summary, a 
Compliance Notice in terms of Section 100 
read with Regulation 42 of the Consumer 
Protection Act was issued to the applicant, 
Fashion Adventure CC. Fashion Adventure CC 
is a close corporation conducting business in 
fashion retail, based in Green Point Cape Town. 
The applicant concluded an agreement with 
a Chinese company, Suntax Garment Group 
(Suntex) for the supply of garments with 
specifi c labeling requirements agreed to by 
both parties. The label specifi cations were as 
follows:

Care label with no brand name and 
country of origin
Contradictory fi bre composition on label
Labels written in foreign language

In January and February 2020, the South African 
Revenue Service (SARS) issued the Applicant a 
Trade Questionnaire to which the Applicant 
responded and subsequently a detention 
notice was issued and the matter was handed 
over to the NCC.  The NCC conducted its 
own investigation and a Compliance Notice 
was issued to the Applicant due to the fact that 
the contents of the Applicants consignment 
did not comply with the following labelling 
requirements; Section 3(1)(e), Sect 22(1)(b) 
read with Regulation 6(1)(a)(i); Sect 24(2)(e) 
read with Regulation 6(1)(b); and Sect 24(5) 
read with Regulation 6(1)(b). 

The Compliance Notice further stated that 
the trade description applied to the goods 
were written in a foreign language (Chinese) 
and were not in plain understandable language 
contravening Sect 22(1)(b).  Further, the Notice 
required the Applicant to return the goods to 
the country of origin, at its own cost; or to 
remove and destroy the goods at an accredited 
destruction facility within 15 days of receipt of 
the notice.  

In defence, the Applicant declared that non-
compliance with the quoted provisions was 
due to an error caused by Suntex. There was 
nothing they (Fashion Adventure CC) could have 
reasonably done as the instructions regarding 
labelling issued to Suntex were clear, and they 
could not have known about the error until the 
consignment was detained at the shore. They 
agreed that the consignment was not compliant 
with the labelling requirements and prayed for 
the Compliance Notice to be reviewed to allow 
them to label the goods in South Africa. Further, 
that the requirement in the Notice to return the 
consignment to country of origin or destroy is 

grossly unnecessary, excessive and would 
have unconscionable consequences. 
The Respondent however disputed this 
fact is it did not impose any sanction but 
acted in accordance with section 100(3) 
of the CPA which requires the Notice 
to provide steps required to be taken 
and the time frames attached. Allowing 
the goods to be labelled in the country 
would be viewed to be a condonation 
of the violation of the Act. The Tribunal 
found that the Respondent (NCC) acted 
in accordance with the requirements of 
the law and could not fi nd reason to set 
aside the Compliance Notice in part or 
its entirety. Fashion Adventure CC was 
ordered to comply with the Compliance 
Notice. 

Principle for noting

Compliance with the Country of Origin 
Labelling legislation is mandatory and 
cannot be negotiated.                    



Newsletter Issue | National Consumer Commission 



Newsletter Issue | National Consumer Commission 



Newsletter Issue | National Consumer Commission 



Newsletter Issue | National Consumer Commission 

Publication: National Consumer Commission
Editorial team: Phumeza Mlungu 

Bulelwa Hewu 
Phetho Ntaba
Sizwe Buthelezi
Nedson Pophiwa 



Newsletter Issue | National Consumer Commission 


